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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A)(iii). 
4 17 CFR 240.19b–4(f)(6). 

Portfolio Securities. Therefore, 
applicants state, in-kind purchases and 
redemptions will afford no opportunity 
for these affiliated persons of a Fund to 
effect a transaction detrimental to other 
holders of Fund Shares. Applicants also 
believe that in-kind purchases and 
redemptions will not result in self- 
dealing or overreaching of the Fund. 

Applicants’ Conditions 
Applicants agree that any order 

granting the requested relief will be 
subject to the following conditions: 

1. Each Fund’s Prospectus and 
Produce Description will clearly 
disclose that, for purposes of the Act, 
Fund Shares are issued by the Funds 
and that the acquisition of Fund Shares 
by investment companies is subject to 
the restrictions of section 12(d)(1) of the 
Act. 

2. As long as a Trust operates in 
reliance on the requested order, Fund 
Shares will be listed on an Exchange. 

3. Neither the Trust nor any Fund will 
be advertised or marketed as an open- 
end fund or a mutual fund. Each Fund’s 
Prospectus will prominently disclose 
that Fund Shares are not individually 
redeemable shares and will disclose that 
the owners of Fund Shares may acquire 
those Fund Shares from a Fund and 
tender those Fund Shares for 
redemption to a Fund only in Creation 
Unit Aggregations. Any advertising 
material that describes the purchase or 
sale of Creation Unit Aggregations or 
refers to redeemability will prominently 
disclose that Fund Shares are not 
individually redeemable and that 
owners of Fund Shares may acquire 
those Fund Shares from a Fund and 
tender those Fund Shares for 
redemption to a Fund in Creation Unit 
Aggregations only. 

4. The Web site for the Trust, which 
is and will be publicly accessible at no 
charge, will contain the following 
information, on a per Fund Share basis, 
for each Fund: (a) The prior Business 
Day’s NAV and the reported closed 
price, and a calculation of the premium 
or discount of such price against such 
NAV; and (b) data in chart format 
displaying the frequency distribution of 
discounts and premiums of the daily 
closing price against the NAV, within 
appropriate ranges, for each of the four 
previous calendar quarters. In addition, 
the Product Description for each Fund 
will state that the Web site for the Trust 
has information about the premiums 
and discounts at which Fund Shares 
have traded. 

5. The Prospectus and annual report 
for each Fund will also include: (a) The 
information listed in condition 4(b), (i) 
in the case of the Prospectus, for the 

most recently completed year (and the 
most recently completed quarter or 
quarters, as applicable) and (ii) in the 
case of the annual report, for the 
immediately preceding five years, as 
applicable; and (b) the following data, 
calculated on a per Fund Share basis for 
one, five and ten year periods (or life of 
the Fund): (i) The cumulative total 
return and the average annual total 
return based on NAV and closing price, 
and (ii) the cumulative total return of 
the relevant Underlying Index. 

6. Before a Fund may rely on the 
order, the Commission will have 
approved, pursuant to rule 19b–4 under 
the Exchange Act, an Exchange rule 
requiring Exchange members and 
member organizations effecting 
transactions in Fund Shares to deliver a 
Product Description to purchasers of 
Fund Shares. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E6–22444 Filed 12–29–06; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

Sunshine Act Meeting 

Notice is hereby given, pursuant to 
the provisions of the Government in the 
Sunshine Act, Public Law 94–409, that 
the Securities and Exchange 
Commission will hold the following 
meeting during the week of January 1, 
2007: 

A closed meeting will be held on 
Thursday, January 4, 2007 at 2 p.m. 

Commissioners, Counsels to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the Closed Meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(3), (4), (5), (7), (8), (9)(B) 
and (10) and 17 CFR 200.402(a) (3), (4), 
(5), (7), (8), (9)(ii), and (10) permit 
consideration of the scheduled matters 
at the Closed Meeting. 

Commissioner Campos, as duty 
officer, voted to consider the items 
listed for the closed meeting in closed 
session. 

The subject matters of the closed 
meeting scheduled for Thursday, 
January 4, 2007 will be: 

Formal orders of investigation; 

Institution and settlement of 
injunctive actions; 

Institution and settlement of 
administrative proceedings of an 
enforcement nature; 

An adjudicatory matter; 
Regulatory matters regarding financial 

institutions; and 
Other matters relating to enforcement 

proceedings. 
At times, changes in Commission 

priorities require alterations in the 
scheduling of meeting items. 

For further information and to 
ascertain what, if any, matters have been 
added, deleted or postponed, please 
contact: 

The Office of the Secretary at (202) 
551–5400. 

Dated: December 28, 2006. 

Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. 06–9968 Filed 12–28–06; 10:58 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–55001; File No. SR–CBOE– 
2006–35] 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change to Amend Its Trading 
Rotation Rules 

December 21, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on December 
6, 2006, the Chicago Board Options 
Exchange, Incorporated (‘‘Exchange’’ or 
‘‘CBOE’’) filed with the Securities and 
Exchange Commission (the 
‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Exchange filed the proposal as a ‘‘non- 
controversial’’ proposed rule change 
pursuant to Section 19(b)(3)(A)(iii) of 
the Act 3 and Rule 19b–4(f)(6) 
thereunder.4 The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 
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5 The EOP is the price at which the greatest 
number of orders and quotes in the Book are 
expected to trade. An EOP may only be calculated 
if: (i) There are market orders in the Book, or the 
Book is crossed (highest bid is higher than the 
lowest offer) or locked (highest bid equals the 
lowest offer), and (ii) at least one quote is present. 
Spread orders and contingency orders do not 
participate in the opening trade or in the 
determination of the opening price, EOP or EOS. 

6 This process will apply for non-index option 
classes. For index option classes, HOSS will 
continue to initiate the opening procedure and send 
the Rotation Notice at a randomly selected time 
within a number of seconds after 8:30 a.m. unless 
unusual circumstances exist. See renumbered 
paragraph (b) of CBOE Rule 6.2B. 

7 In the event an underlying security has not 
opened within a reasonable time after 8:30 a.m. 
(CT), the proposed text of Rule 6.2B provides that 
the DPM or LMM, as applicable, acting in option 
contracts on such security shall report the delay to 
a Floor Official and an inquiry shall be made to 
determine the cause of the delay. The opening 
rotation for option contracts in such security shall 
be delayed until the underlying security has opened 
unless two Floor Officials determine that the 
interest of a fair and orderly market are best served 
by opening trading in the option contracts. In those 
classes that initiate the Rotation Notice following 
both the opening print trade and opening quote, the 
Exchange anticipates that the underlying print and 
quote will generally occur within a few seconds of 
one another, and for the most part within sixty 
seconds. However, in the particular event where the 
underlying security of an option class has not 
opened within a reasonable time after 8:30 a.m. 

(CT) and the DPM or LMM believes the delay is 
because the primary market where it has traded (i) 
has not reported an opening trade in the underlying 
security (ii) but has disseminated opening 
quotations and not given an indication of a delayed 
opening, the DPM or LMM, as applicable, acting in 
option contracts on such security shall report the 
delay directly to the Exchange’s Help Desk (referred 
to in the rule text as the ‘‘Control Room’’) instead 
of to a Trading Official. Following such a report, or 
following notification by the Control Room to the 
DPM or LMM of such an event, the senior official 
in the Control Room may authorize the initiation of 
the opening process in the affected class where 
necessary to ensure a fair and orderly market. 

8 The Lock Interval was described in the rule a 
brief period during which HOSS established the 
opening price and during which orders and quotes 
could be submitted but not included in the opening 
trade. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is proposing to amend 
its rules governing trading rotations. 
The text of the proposed rule change is 
available on the Exchange’s Web site 
(http://www.cboe.com), at the 
Exchange’s Office of the Secretary and 
at the Commission. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The purpose of the rule change is to 

amend CBOE Rule 6.2B, Hybrid 
Opening System (‘‘HOSS’’), which 
pertains to both opening and closing 
trading rotations for series trading on 
the CBOE Hybrid Trading System 
(‘‘Hybrid’’), in order to make various 
updates and clarifications to the 
description of the rotation procedures 
described in the rule. Specifically, the 
existing rule provides that, prior to the 
opening, HOSS will accept orders and 
quotes and will disseminate information 
to market participants during the pre- 
opening period about resting orders in 
the Book that remain from the prior 
business day and any orders submitted 
before the opening. The rule will be 
revised to clarify that the information 
made available to market participants 
during this pre-opening period includes 
the expected opening price (‘‘EOP’’) and 
the expected opening size (‘‘EOS’’) 
given the current resting orders and 
quotes.5 In addition, the rule will be 
revised to clarify that the EOP and EOS 

are updated intermittently at specific 
intervals of time (as opposed to a 
dynamic update). Various references 
within the rule are also being revised to 
clarify that both orders and quotes are 
considered when calculating the EOP 
and EOS, as well as when calculating 
the actual opening price and size. The 
Exchange intended at all times, and 
built HOSS in such a way, that the 
calculations and allocation 
methodologies take into consideration 
both orders and quotes. The text of Rule 
6.2B is simply being revised to more 
clearly state this fact. 

Currently, the existing procedures call 
for the HOSS opening rotation process 
to be initiated by the system and an 
opening notice (the ‘‘Rotation Notice’’) 
sent at a randomly selected time within 
a number of seconds after the primary 
market for the underlying security 
disseminates the opening trade or the 
opening quote, whichever occurs first. 
The rule will be revised to provide that 
the HOSS opening rotation process be 
initiated and the Rotation Notice sent at 
a randomly selected time within a 
number of seconds after the primary 
market for the underlying security 
disseminates the opening trade and/or 
opening quote.6 Thus, the system may 
be programmed on a class-by-class basis 
to initiate the opening process after one 
event occurs (i.e., opening trade, 
opening quote or the earlier of the two) 
or after both events occur. The 
applicable opening parameters will be 
determined by the appropriate 
Procedure Committee and announced to 
the membership via Regulatory Circular. 
Allowing for flexibility on when the 
system initiates the opening process and 
disseminates the opening Rotation 
Notice will assist in ensuring a fair and 
orderly opening.7 

The existing procedures also provide 
that the appropriate Exchange 
Procedure Committee establish the 
duration of time between when HOSS 
sends the Rotation Notice and HOSS 
begins opening series on a class basis at 
between five and sixty seconds. The 
rule will be revised to eliminate the 
minimum five second requirement but 
will retain the maximum sixty second 
requirement. Thus, under the revised 
provision, the appropriate Exchange 
Procedure Committee will establish the 
duration of time between when HOSS 
sends the Rotation Notice and begins 
opening series on a class basis, but the 
established duration will not exceed 
sixty seconds. Pronouncements 
regarding the applicable duration will 
be announced to the membership via 
Regulatory Circular. 

In addition, the rule is being revised 
to eliminate outdated references to a 
‘‘Lock Interval,’’ which is no longer 
applicable to the operation of the HOSS 
system.8 The existing procedures also 
describe various conditions under 
which HOSS will not open a series and 
the alternate process that is followed in 
the event one of the conditions is 
present. The rule will be revised to 
clarify that, if the opening price is not 
within an acceptable range determined 
by the appropriate Exchange Procedure 
Committee compared to the lowest 
quote offer and highest quote bid, a 
notification will be sent to market 
participants and the senior official in 
the Exchange’s Control Room may 
authorize the opening of the affected 
series where necessary to ensure a fair 
and orderly market. The existing rule 
merely indicated that a notification 
would be sent, but did not make explicit 
the senior official’s authority if this 
condition should occur. 

The existing rule also provides that 
the HOSS rotation procedures may be 
employed to conduct a closing rotation 
whenever the Exchange concludes that 
such action is appropriate in the 
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9 By way of background, CBOE has four options- 
related rotation rules: Rule 6.2 defines options 
trading rotations generally and describes 
procedures for modification of a rotation that are 
applicable to all options; Rule 24.13 sets forth 
particularized procedures relating to trading in 
index options; Rule 6.2A pertains to the Exchange’s 
Rapid Opening System (‘‘ROS’’), which is an 
automated system for opening and reopening non- 
Hybrid classes; and Rule 6.2B, as discussed above, 
pertains to the Exchange’s automated system for 
opening and reopening Hybrid classes. 

10 The ‘‘unusual circumstances’’ exception to the 
general procedure that the series of a class be 
opened promptly after the primary market opens is 
carried over from similar language in the Rule 6.2B 
HOSS rotation procedures. The inclusion of this 
language in Rule 6.2 is intended to acknowledge 
that, if unusual conditions or circumstances exist, 
openings conducted pursuant to that rule may be 
delayed in the interest of maintaining a fair and 
orderly market. An unusual circumstance might 
include, but is not limited to, a market order 
imbalance or system problems. 

11 For example, specific procedures for trading 
rotations are described in the Interpretations and 
Policies to Rules 6.2 and 24.13, as well as in Rules 
6.2A and 6.2B. 

12 See Rules 6.2 and 24.13; see also Securities 
Exchange Act Release No. 35742 (May 19, 1995), 60 
FR 28188 (May 30, 1995) (SR–CBOE–95–04) (order 
approving changes to certain trading rotation and 
opening procedures, including changes related to 
OBO discretion regarding the rotation order and 
manner). 

13 15 U.S.C. 78f(b). 
14 15 U.S.C. 78f(b)(5). 

15 15 U.S.C. 78s(b)(3)(A). 
16 17 CFR 240.19b–4(f)(6). 

interests of a fair and orderly market. 
Revisions to the rule clarify that the 
decision whether to employ a closing 
rotation in a series trading on HOSS will 
be governed by the provisions of Rule 
6.2B, and not the various provisions of 
Rule 6.2, Trading Rotations. These 
changes are intended to clarify that 
Hybrid closing rotations may be 
conducted at expiration for expiring 
series per Rule 6.2B, but are not 
mandatory. The proposal seeks also to 
make various changes to simplify the 
text in Rule 6.2B. Lastly, the rule change 
will amend various other related trading 
rotation rules.9 Specifically, the 
Exchange is seeking to amend Rule 6.2, 
to provide that the Designated Primary 
Market-Maker (‘‘DPM’’), Lead Market- 
Maker (‘‘LMM’’) or Order Book Official 
(‘‘OBO’’) conducting a rotation for a 
particular class shall hold the opening 
promptly after the primary market for 
the underlying security disseminates the 
opening trade and/or the opening quote 
unless unusual circumstances exist.10 
The current rule provides that the 
rotation process should promptly follow 
the dissemination of the underlying 
market’s opening trade or quote, 
whichever occurs first. These changes to 
Rule 6.2 are intended to parallel the 
changes proposed for Rule 6.2B HOSS 
rotations. Rule 6.2, as well as Rule 
24.13, are also being revised to clarify 
that DPMs and LMMs have the 
discretion to determine the appropriate 
rotation order and manner if the 
appropriate procedure committee has 
not acted to establish any policy 
applicable to the particular class of 
options in question, or to deviate from 
a previously established rotation policy 
or procedure with the approval of two 
concurring Floor Officials.11 This 

authority is currently explicit in the text 
of the two rules with respect to OBOs,12 
and the changes are intended to update 
the text in order to clarify that similar 
authority applies to a DPM or LMM in 
their respective appointed classes. 
Finally, Rules 6.2, 6.2A, 6.6 (Unusual 
Market Conditions) and 24.13 are also 
being revised to update cross references 
and to make various typographical 
changes to standardize the terminology 
used throughout the text. 

2. Statutory Basis 

CBOE believes the proposed rule 
change is consistent with Section 6(b) of 
the Act,13 in general, and furthers the 
objectives of Section 6(b)(5) of the Act,14 
in particular, in that it is designed to 
facilitate transactions in securities, to 
promote just and equitable principles of 
trade, to enhance competition, and to 
protect investors and the public interest. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

CBOE does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposal. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing rule does not (i) 
significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
for 30 days from the date on which it 
was filed, or such shorter time as the 
Commission may designate if consistent 
with the protection of investors and the 
public interest, provided that the self- 
regulatory organization has given the 
Commission written notice of its intent 
to file the proposed rule change at least 
five business days prior to the date of 
filing of the proposed rule change or 
such shorter time as designated by the 
Commission, the proposed rule change 
has become effective pursuant to 

Section 19(b)(3)(A) of the Act 15 and 
Rule 19b–4(f)(6) thereunder.16 The 
proposed rule change will become 
operative 30 days after the date of the 
filing. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–CBOE–2006–35 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549–1090. 
All submissions should refer to File 
Number SR–CBOE–2006–35. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 100 F Street, NE., Washington, 
DC 20549–1090. Copies of such filing 
also will be available for inspection and 
copying at the principal office of the 
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17 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 Amendment No. 1 replaced and superseded the 

original filing in its entirety. 
4 See Partial Amendment No. 2 to Form 19b–4 

dated September 25, 2006 (‘‘Partial Amendment No. 
2’’). 

5 See Securities Exchange Act Release No. 54579 
(October 5, 2006), 71 FR 60786 (‘‘Notice’’). 

6 See Letter to Nancy M. Morris, Secretary, 
Commission, from Alan P. Eggleston, Executive 

Vice President & General Counsel, Peter M. Finn, 
First Vice President, Regulatory Affairs, and Peter 
Cunningham, First Vice President, Investor 
Relations, Astoria Financial Corporation, dated 
October 11, 2006 (‘‘Astoria Letter’’). 

7 The section provides that shareholder approval 
is a ‘‘prerequisite to listing’’ additional shares by a 
listed company in several situations, including an 
issuance of: (1) more than 1% of the current 
outstanding common stock to an insider (an officer 
or director, or an entity affiliated with an officer or 
director); (2) more than 5% of the current 
outstanding to a 5% or greater shareholder or an 
affiliate thereof; (3) or more than 20% of the current 
outstanding in any transaction other than a public 
offering or ‘‘bona fide private financing’’ (as defined 
in Section 312.04(f)). Approval is also required 
when an issuance will result in a ‘‘change of control 
of the issuer.’’ These provisions apply in the same 
way to offerings of securities that are convertible 
into common stock, and the percentages in each 
case apply either to outstanding common equity or 
common voting power. Shareholder approval is also 
required for equity compensation plans. See NYSE 
Listed Company Manual Sections 312.03(a) and 
303A.08. 

8 See Securities Exchange Act Release No. 48108 
(June 30, 2003), 68 FR 39995, 40002 (July 3, 2003) 
(‘‘Equity Compensation Plan Release’’). 

9 The Exchange also proposed a transition period 
for companies that execute a binding contract with 
respect to the issuance of common stock prior to the 
date that is five business days after the date that the 
Commission noticed the proposed rule change in 
the Federal Register, so that the treasury share 
exception was available for such transactions even 
though the transactions do not close until after the 
date of Commission approval of this proposed rule 
change. See Partial Amendment No. 2, supra note 
4. The proposal was published in the Federal 
Register on October 16, 2006. See supra note 5. 

CBOE. All comments received will be 
posted without change; the Commission 
does not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–CBOE–2006–35 and should 
be submitted on or before January 24, 
2007. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.17 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. E6–22451 Filed 12–29–06; 8:45 am] 
BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–54999; File No. SR–NYSE– 
2006–30] 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc. (a/k/a New 
York Stock Exchange LLC); Order 
Approving a Proposed Rule Change 
and Amendments No. 1 & 2 Thereto 
Relating to the Treasury Share 
Exception in NYSE Listed Company 
Manual Section 312.03, Section 312.04, 
Section 703.01(A), and Section 903.02 

December 21, 2006. 

I. Introduction 
On May 5, 2006, the New York Stock 

Exchange LLC (the ‘‘Exchange’’ or 
‘‘NYSE’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 a 
proposed rule change relating to the 
‘‘treasury share exception’’ in NYSE 
Listed Company Manual Sections 
312.03, 312.04, 703.01(A), and 903.02. 
On August 11, 2006, the Exchange filed 
Amendment No. 1 to the proposed rule 
change.3 On September 25, 2006, the 
Exchange filed Amendment No. 2 to the 
proposed rule change.4 The proposed 
rule change, as amended, was published 
for comment in the Federal Register on 
October 16, 2006.5 The Commission 
received one comment on the proposal.6 

This order approves the proposed rule 
change, as amended. 

II. Description of the Proposal 

Section 312.03 of the Exchange’s 
Listed Company Manual requires that 
companies obtain shareholder approval 
before issuing stock in certain situations 
or in significantly large amounts.7 
Historically, the rule has not been 
applied to any issuance by a company 
of shares from the treasury, that is, a 
reissuance of shares once issued but 
then reacquired by the company. This 
practice gave rise to what has become 
known as the ‘‘treasury share 
exception.’’ The Exchange stated that 
the ‘‘treasury shares exception’’ results 
from the way the rule is written, making 
shareholder approval a ‘‘prerequisite to 
listing.’’ The Exchange has taken the 
view that once listed, shares remain 
listed even if they are repurchased by 
the company and taken back into 
‘‘treasury.’’ Accordingly, when treasury 
shares are re-issued, the Exchange has 
not required that they be ‘‘re-listed.’’ 
Since no listing application is required, 
the Exchange has taken the position that 
Section 312.03 is not triggered. 

Prior to 2003, the Exchange’s rule 
requiring shareholder approval of stock 
option plans resided in Section 312.03 
as well, and the Exchange also applied 
the treasury share exception in that 
context. The rule regarding such plans 
was significantly revised in 2003, and 
codified in a different section of the 
Listed Company Manual, Section 
303A.08. At this time, the ‘‘treasury 
share exception’’ was specifically made 
unavailable for equity compensation 
plans, so that shareholder approval 
would be required regardless of whether 

a plan was funded in whole or in part 
through the use of treasury shares.8 

In its proposed rule change, NYSE 
acknowledged that the treasury share 
exception has been criticized on the 
ground that it allows companies to store 
up large reserves of stock against a 
future issuance of shares in transactions 
that could significantly dilute existing 
shareholders without their approval. 
Accordingly, the Exchange filed a 
proposed rule change with the 
Commission to amend Section 312.03 to 
eliminate the treasury stock exception.9 
The Exchange has also modified Section 
312.04(j) to clearly state that the 
issuance of shares from treasury is 
considered an issuance of shares for the 
purpose of Section 312.03. 

The Exchange also proposed an 
amendment to Section 312.04 to state 
that the term ‘‘market value’’ means the 
official closing price on the Exchange as 
reported to the Consolidated Tape 
immediately preceding the entering into 
of a binding agreement to issue the 
securities. For example, if the 
transaction is entered into on a Tuesday 
after the close of the regular session at 
4 p.m. Eastern Standard Time, then 
Tuesday’s official closing price is used. 
If the transaction is entered into at any 
time between the close of the regular 
session on Monday and the close of the 
regular session on Tuesday, then 
Monday’s official closing price is used. 

The Exchange is also proposing to 
amend Section 312.03(b) to specify that 
it covers issuances that are part of a 
‘‘series of related transactions.’’ This 
proposed change parallels the language 
used in Section 312.03(c) relating to the 
issuance of 20% or more of a company’s 
voting common securities. The 
Exchange further proposes to amend 
Section 703.01(A) to require that 
companies issuing shares from treasury 
in a transaction or series of related 
transactions notify the Exchange in 
writing in advance of the issuance, 
indicating whether shareholder 
approval is required pursuant to Section 
312.03 and, if required, the date such 
shareholder approval was obtained. The 
Exchange also proposes to amend 
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