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by Resolution 864 (1993) shall cease to
have effect. The President issued
Executive Order 13298 of May 6, 2003,
giving domestic effect to UNSCR 1448
and revoked Executive Order 12865. As
a result, all license applications and
other requests for approval authorizing
the export or transfer of defense articles
or services to Angola will be reviewed
on a case-by-case basis, as is true of all
other license applications.

Executive Order 12722 of August 2,
1990, and Executive Order 12724 of
August 9, 1990, imposed an export
embargo on Iraq. Also, Iraq was added
to the proscribed destination list at
section 126.1 of the ITAR on October 29,
1991, because it provided support for
acts of international terrorism (56 FR
55630). Section 1503 of the Emergency
Wartime Supplemental Appropriations
Act 2003 (Pub. L. 108-11) (the Act)
authorizes the President to suspend the
Iraq Sanctions Act and to make
inapplicable with respect to Iraq section
620A of the FAA and any other
provision of law that applies to
countries that have supported terrorism.
Section 1504 of the Act authorized the
export to Iraq of any nonlethal military
equipment if the President determines
and notifies within 5 days to applicable
Congressional committees that the
export of such nonlethal military
equipment is in the national interest of
the United States. However, this
limitation regarding nonlethal military
equipment does not apply for use by a
reconstituted (or interim) Iraqi military
or police force. Paragraph (d) of section
126.1 removes Iraq as a country
identified as supporting acts of
international terrorism in accordance
with the “Determination and
Certification Under Section 40A of the
Arms Export Control Act” (68 FR 28041,
May 15, 2003). Further, paragraph (f) of
section 126.1 is amended to address the
partial lifting of the denial policy with
regard to Iraq.

Also, this rule will remove from
§126.1(a) of the ITAR the use of an
exemption § 125.4(b)(13) for technical
data approved for public release by the
cognizant U.S. Government department
or agency or Directorate for Freedom of
Information and Security Review to be
exported to a proscribed country
without a license.

This amendment involves a foreign
affairs function of the United States and
therefore, is not subject to the
procedures required by 5 U.S.C. 553 and
554. It is exempt from review under
Executive Order 12866 but has been
reviewed internally by the Department
to ensure consistency with the purposes
thereof. This rule does not require
analysis under the Regulatory

Flexibility Act or the Unfunded
Mandates Reform Act.

It has been found not to be a major
rule within the meaning of the Small
Business Regulatory Enforcement Act of
1996. It will not have substantial direct
effects on the States, the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with section 6 of
Executive Order 13132, it is determined
that this rule does not have sufficient
federalism implications to warrant
application of Executive Orders 12372
and 13123.

List of Subjects in 22 CFR Part 126

Arms and munitions, Exports.
» Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter M,
Part 126, is amended as follows:

PART 126—GENERAL POLICIES AND
PROVISIONS

» 1. The authority citation for Part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2778; E.O.
11958, 42 FR 4311; 3 CFR, 1977 Comp., p.
79; 22 U.S.C. 2658; 22 U.S.C. 287¢; E.O.
12918, 59 FR 28205, 3 CFR, 1994 COInp., p.
899.

m 2. Section 126.1 is amended by
revising paragraphs (a), (d) and (f) to read
as follows:

§126.1 Prohibited exports and sales to
certain countries.

(a) General. 1t is the policy of the
United States to deny licenses, other
approvals, exports and imports of
defense articles and defense services,
destined for or originating in certain
countries. This policy applies to
Belarus, Cuba, Iran, Libya, North Korea,
Syria, and Vietnam. This policy also
applies to countries with respect to
which the United States maintains an
arms embargo (e.g., Burma, China, Haiti,
Liberia, Somalia, Sudan and Democratic
Republic of the Congo (formerly Zaire))
or whenever an export would not
otherwise be in furtherance of world
peace and the security and foreign
policy of the United States. Information
regarding certain other embargoes
appears elsewhere in this section.
Comprehensive arms embargoes are
normally the subject of a State
Department notice published in the
Federal Register. The exemptions
provided in the regulations in this
subchapter, except § 123.17 of this
subchapter, do not apply with respect to
articles originating in or for export to

any proscribed countries, areas, or
persons in this § 126.1.

* * * * *

(d) Terrorism. Exports to countries
which the Secretary of State has
determined to have repeatedly provided
support for acts of international
terrorism are contrary to the foreign
policy of the United States and are thus
subject to the policy specified in
paragraph (a) of this section and the
requirements of section 40 of the Arms
Export Control Act (22 U.S.C. 2780) and
the Omnibus Diplomatic Security and
Anti-Terrorism Act of 1986 (22 U.S.C.
4801, note). The countries in this
category are: Cuba, Iran, Libya, North
Korea, Sudan and Syria.

* * * * *

(f) Iraq. 1t is the policy of the United
States to deny licenses, other approvals,
exports and imports of defense articles
and defense services, destined for or
originating in Iraq except for any
nonlethal military equipment or lethal
military equipment for use in support of
a reconstituted (or interim) Iraqi
military or police force required by the
Coalition Provisional Authority in
accordance with section 1504 of Public
Law 108-11, Emergency Wartime
Supplemental Appropriations Act,
2003.

* * * * *

Dated: October 11, 2003.
John R. Bolton,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 03—29158 Filed 11-20-03; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9095]

RIN 1545-BA91

Transfers To Provide for Satisfaction
of Contested Liabilities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
regulations relating to transfers of
money or other property to provide for
the satisfaction of contested liabilities.
The regulations affect taxpayers that are
contesting an asserted liability and that
transfer their own stock or
indebtedness, the stock or indebtedness
of a related party, or a promise to
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provide services or property in the
future, to provide for the satisfaction of
the liability prior to the resolution of the
contest. The regulations also affect
taxpayers that transfer money or other
property to a trust, an escrow account,
or a court to provide for the satisfaction
of a liability for which payment is
economic performance. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section in this issue of the Federal
Register.

DATES: Effective Date: These regulations

are effective November 19, 2003.
Applicability Dates: For dates of

applicability, see § 1.461-2T(g).

FOR FURTHER INFORMATION CONTACT:

Norma Rotunno, (202) 622—7900 (not a

toll free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) under section 461(f) of the
Internal Revenue Code (Code) relating to
the transfer of money or other property
to provide for the satisfaction of an
asserted liability that a taxpayer is
contesting. Section 461(f) provides an
exception to the general rules of tax
accounting by allowing a taxpayer to
deduct a contested liability in a year
prior to the resolution of the contest if
the following conditions are met: (1)
The taxpayer contests an asserted
liability, (2) the taxpayer transfers
money or other property to provide for
the satisfaction of the asserted liability,
(3) the contest with respect to the
asserted liability exists after the time of
transfer, and (4) but for the fact that the
asserted liability is contested, a
deduction would be allowed for the
taxable year of the transfer (or for an
earlier taxable year) determined after the
application of the economic
performance rules. If these requirements
are satisfied, a taxpayer may deduct the
liability in the taxable year of the
transfer.

Section 461(f)(2) requires the taxpayer
to transfer money or other property to
provide for the satisfaction of the
asserted liability. Neither the statute nor
the regulations specifically define
money or other property. The examples
in the regulations and the legislative
history involve only transfers of cash.

Under §1.461-2(c)(1) of the Income
Tax Regulations, a transfer for the
satisfaction of an asserted liability is a
transfer of money or other property
beyond the taxpayer’s control to: (1) The
person asserting the liability, (2) an

escrowee or trustee pursuant to a
written agreement (among the escrowee
or trustee, the taxpayer, and the person
who is asserting the liability) providing
that the money or other property be
delivered in accordance with the
settlement of the contest, (3) an
escrowee or trustee pursuant to an order
of a court or government entity
providing that the money or other
property be delivered in accordance
with the settlement of the contest, or (4)
a court with jurisdiction over the
contest. The taxpayer must relinquish
all authority over the money or other
property transferred.

To qualify for a deduction, section
461(f)(4) provides that a deduction is
allowed in the taxable year of the
transfer only if, but for the fact that the
asserted liability is contested, a
deduction would be allowed for the
taxable year of the transfer (or for an
earlier taxable year) A determined after
application of subsection (h).” Congress
added the quoted language to section
461(f)(4) when Congress enacted section
461(h), which provides, for amounts
with respect to which a deduction
would be allowable after July 18, 1984,
that the all events test is not met any
earlier than when economic
performance has occurred with respect
to the liability. Section 461(h)(2)(C)
provides that payment to another person
is required to satisfy economic
performance for liabilities arising out of
any workers compensation act or any
tort. The Conference Report
accompanying enactment of section
461(h) explains the impact of the
economic performance requirement on
trusts established under section 461(f):

In the case of workers’ compensation or
tort liabilities of the taxpayer requiring
payments to another person, economic
performance occurs as payments are made to
that person. Since payment to a section 461(f)
trust is not a payment to the claimant and
does not discharge the taxpayer’s liability to
the claimant, such payment does not satisfy
the economic performance test.

H. R. Rep. No. 861, 98th Cong., 2d Sess.
871, 876 (1984).

For transfers in taxable years
beginning after December 31, 1991,
§1.461-4(g)(2)-(7) expands the list of
liabilities for which payment to the
person ‘‘to which the liability is owed”
constitutes economic performance
(payment liabilities). The additional
payment liabilities listed in § 1.461—
4(g)(2)-(6) include liabilities for breach
of contract (to the extent of incidental,
consequential, and liquidated damages)
or violation of law, rebates and refunds,
awards, prizes, jackpots, insurance,
warranty and service contracts, and
taxes. In addition, § 1.461-4(g)(7)

characterizes as payment liabilities
other liabilities for which other specific
rules are not provided.

Section 1.461-4(g)(1)(ii)(A) provides
that payment does not include the
furnishing of a note or other evidence of
indebtedness of the taxpayer.

Section 1.461-4(g)(1)(i) provides that,
for liabilities for which payment is
economic performance, economic
performance does not occur as a
taxpayer makes payments in connection
with a liability to any other person,
including a trust, escrow account, court-
administered fund, or any similar
arrangement, unless the payments
constitute payment to the person to
which the liability is owed under
paragraph (g)(1)(ii)(B). Section 1.461—
4(g)(1)(ii)(B) states that payment is
accomplished if a cash basis taxpayer in
the position of the person to which the
liability is owed would be treated as
having actually or constructively
received the amount of the payment as
gross income under section 451.

Explanation of Provisions

Transfers of Property To Provide for the
Satisfaction of an Asserted Liability

The regulations remove § 1.461—
2(c)(1) and add § 1.461-2T(c)(1). The
temporary regulations restructure the
provisions of current § 1.461-2(c)(1) for
greater clarity but retain all of the rules
in §1.461-2(c)(1), including the
requirement that the taxpayer must
transfer money or other property beyond
the taxpayer’s control and relinquish all
authority over the money or other
property transferred. The temporary
regulations clarify that the transfer of
the indebtedness of a taxpayer or of any
promise by the taxpayer to provide
services or property in the future is not
a transfer to provide for the satisfaction
of an asserted liability. See Eckert v.
Burnet, 283 U.S. 140 (1931); Willamette
Industries, Inc., v. Commissioner, 92
T.C. 1116 (1989), aff’d, 149 F. 3d 1057
(9th Cir. 1998). In addition, the
temporary regulations provide the
express rule that a transfer (other than
to the person asserting the liability) of
a taxpayer’s stock, or the indebtedness
or stock of a person related to the
taxpayer (as defined in section 267(b)),
is not a transfer to provide for the
satisfaction of an asserted liability.
These rules are consistent with section
468B(d)(1)(B), which excludes as a
qualified payment to a designated
settlement fund the transfer of any stock
or indebtedness of the taxpayer (or any
related person). See § 1.461—
4(g)(1)(ii)(A), which provides that
payment does not include the
furnishing of a note or other evidence of
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indebtedness of the taxpayer or a
promise of the taxpayer to provide
services or property in the future.

Economic Performance Rules for
Payment Liabilities

Section 1.461-4(g) provides that
economic performance occurs in the
case of a liability requiring payment to
another person arising out of a workers
compensation act, tort, or other
designated liability as payments are
made to the person to which the
liability is owed. Therefore, the
temporary regulations provide in
§1.461-2T(e)(2) that, except as provided
in section 468B or the regulations
thereunder, economic performance does
not occur when a taxpayer transfers
money or other property to a trust,
escrow account, or court to provide for
the satisfaction of a contested workers
compensation, tort, or other liability
designated in § 1.461—4(g) unless the
trust, escrow account, or court is the
claimant or the taxpayer’s payment to
the trust, escrow account, or court
discharges the taxpayer’s liability to the
claimant. See Maxus Energy
Corporation and Subsidiaries v. United
States, 31 F.3d 1135 (Fed. Cir. 1994).
Rather, economic performance occurs in
the taxable year in which the taxpayer
transfers money or other property to the
person asserting the liability that the
taxpayer is contesting, or in the taxable
year in which payment from the trust,
escrow account, or court registry is
made to the person to which the
liability is owed.

Effective Date

In general, the temporary regulations
apply to transfers made in taxable years
beginning after December 31, 1953, and
ending after August 16, 1954. However,
the temporary regulations apply to
transfers of any stock of the taxpayer or
any stock or indebtedness of a related
person on or after November 19, 2003.
Section 1.461-2T(e)(2)(i) applies to
transfers of money or other property
after July 18, 1984, the effective date of
section 461(h). Similarly, § 1.461—
2T(e)(2)(ii) applies to transfers of money
or other property after July 18, 1984, to
satisfy workers compensation or tort
liabilities, and applies to transfers of
money or other property in taxable years
beginning after December 31, 1991, the
effective date of § 1.461-4(g), to satisfy
payment liabilities designated under
§ 1.461-4(g) (other than liabilities for
workers compensation or tort).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in

Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Please refer to the
cross-referenced notice of proposed
rulemaking published elsewhere in this
issue of the Federal Register for
applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6).
Pursuant to section 7805(f) of the Code,
these temporary regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Norma Rotunno of the
Office of the Associate Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

m 1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

= 2. Section 1.461-2 is amended by:

= 1. Removing paragraph (a)(5).

» 2. Revising paragraph (c)(1).

= 3. Redesignating paragraph (e)(2) as

paragraph (e)(3) and revising it.

= 4. Adding new paragraph (e)(2).
The addition and revisions read as

follows:

8§1.461-2 Contested liabilities.

* * * * *

(C] * * %

(1) [Reserved]. For further guidance,
see §1.461-2T(c)(1).

(e] * % %

(2) [Reserved]. For further guidance,
see § 1.461-2T(e)(2).

(3) Examples. The provisions of this
paragraph are illustrated by the
following examples:

Example 1. A, an individual, makes a gift
of certain property to B, an individual. A
pays the entire amount of gift tax assessed
against him but contests his liability for the
tax. Section 275(a)(3) provides that gift taxes
are not deductible. A does not satisfy the
requirement of paragraph (a)(1)(iv) of this
section because a deduction would not be

allowed for the taxable year of the transfer
even if A did not contest his liability to the
tax.

Example 2. [Reserved]. For further
guidance, see § 1.461-2T(e)(3), Example 2.
* * * * *
m 4. Section 1.461-2T is added to read as
follows:

§1.461-2T Contested liabilities
(temporary).

(a) and (b) [Reserved]. For further
guidance, see § 1.461-2(a) and (b).

(c) Transfer to provide for the
satisfaction of an asserted liability—(1)
In general. (i) A taxpayer may provide
for the satisfaction of an asserted
liability by transferring money or other
property beyond his control to—

(A) The person who is asserting the
liability;

(B) An escrowee or trustee pursuant to
a written agreement (among the
escrowee or trustee, the taxpayer, and
the person who is asserting the liability)
that the money or other property be
delivered in accordance with the
settlement of the contest;

(C) An escrowee or trustee pursuant to
an order of the United States or of any
State or political subdivision thereof or
any agency or instrumentality of the
foregoing, or of a court, that the money
or other property be delivered in
accordance with the settlement of the
contest; or

(D) A court with jurisdiction over the
contest.

(ii) In order for money or other
property to be beyond the control of a
taxpayer, the taxpayer must relinquish
all authority over the money or other
property.

(iii) The following are not transfers to
provide for the satisfaction of an
asserted liability—

(A) Purchasing a bond to guarantee
payment of the asserted liability;

(B) An entry on the taxpayer’s books
of account;

(C) A transfer to an account that is
within the control of the taxpayer;

(D) A transfer of any indebtedness of
the taxpayer or of any promise by the
taxpayer to provide services or property
in the future; and

(E) A transfer to a person (other than
the person asserting the liability) of any
stock of the taxpayer or of any stock or
indebtedness of a person related to the
taxpayer (as defined in section 267(b)).

(c)(2) through (d) [Reserved]. For
further guidance, see § 1.461-2(c)(2)
through (d).

(e) Deduction otherwise allowed—(1)
[Reserved]. For further guidance, see—
§1.461-2(e)(1).

(2) Application of economic
performance rules to transfers under
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section 461(f). (i) A taxpayer using an
accrual method of accounting is not
allowed a deduction under section
461(f) in the taxable year of the transfer
unless economic performance has
occurred.

(ii) Economic performance occurs for
liabilities requiring payment to another
person arising out of any workers
compensation act or any tort, or any
other liability designated in § 1.461—
4(g), as payments are made to the person
to which the liability is owed. Except as
provided in section 468B or the
regulations thereunder, economic
performance does not occur when a
taxpayer transfers money or other
property to a trust, an escrow account,
or a court to provide for the satisfaction
of an asserted workers compensation,
tort, or other liability designated under
§ 1.461—4(g) that the taxpayer is
contesting unless the trust, escrow
account, or court is the person to which
the liability is owed or the taxpayer’s
payment to the trust, escrow account, or
court discharges the taxpayer’s liability
to the claimant. Rather, economic
performance occurs in the taxable year
the taxpayer transfers money or other
property to the person that is asserting
the workers compensation, tort, or other
liability designated under ““§ 1.461-4(g)
that the taxpayer is contesting or in the
taxable year that payment is made from
a trust, an escrow account, or a court
registry funded by the taxpayer to the
person to which the liability is owed.

(3) Examples. The provisions of this
paragraph (e) are illustrated by the
following examples:

Example 1. [Reserved]. For further
guidance, see § 1.461-2(e)(3), Example 1.

Example 2. Corporation X is a defendant in
a class action suit for tort liabilities. In 2002,
X establishes a trust for the purpose of
satisfying the asserted liability and transfers
$10,000,000 to the trust. The trust does not
satisfy the requirements of section 468B or
the regulations thereunder. In 2004, the
trustee pays $10,000,000 to the plaintiffs in
settlement of the litigation. Under paragraph
(e)(2) of this section, economic performance
with respect to X’s liability to the plaintiffs
occurs in 2004. X may deduct the
$10,000,000 payment to the plaintiffs in
2004.

(f) [Reserved]. For further guidance,
see §1.461-2(f).

(g) Effective date. (1) Except as
otherwise provided, this section applies
to transfers of money or other property
in taxable years beginning after
December 31, 1953, and ending after
August 16, 1954.

(2) Paragraph (c)(1)(iii)(E) of this
section applies to transfers of any stock
of the taxpayer or any stock or
indebtedness of a person related to the
taxpayer on or after November 19, 2003.

(3) Paragraph (e)(2)(i) of this section
applies to transfers of money or other
property after July 18, 1984.

(4) Paragraphs (e)(2)(ii) and (e)(3) of
this section apply to—

(i) Transfers after July 18, 1984, of
money or other property to provide for
the satisfaction of an asserted workers
compensation or tort liability; and

(ii) Transfers in taxable years
beginning after December 31, 1991, of
money or other property to provide for
the satisfaction of asserted liabilities
designated in § 1.461—4(g) (other than
liabilities for workers compensation or
tort).

Approved: November 12, 2003.
Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: November 12, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03-29161 Filed 11-19-03; 8:45 am)|]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[CA107-OPP—FRL-7589-8]

Final Approval of Revision of 34 Clean
Air Act Title V Operating Permits
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision of the following 34
Clean Air Act (CAA) title V Operating
Permits Programs in the State of
California: Amador County Air
Pollution Control District (APCD), Bay
Area AQMD, Butte County AQMD,
Calaveras County APCD, Colusa County
APCD, El Dorado County APCD, Feather
River AQMD, Glenn County APCD,
Great Basin Unified APCD, Imperial
County APCD, Kern County APCD, Lake
County AQMD, Lassen County APCD,
Mariposa County APCD, Mendocino
County APCD, Modoc County APCD,
Mojave Desert AQMD, Monterey Bay
Unified APCD, North Coast Unified
AQMD, Northern Sierra AQMD,
Northern Sonoma County APCD, Placer
County APCD, Sacramento Metro
AQMD, San Diego County APCD, San
Joaquin Valley Unified APCD, San Luis
Obispo County APCD, Santa Barbara
County APCD, Shasta County APCD,
Siskiyou County APCD, South Coast
AQMD, Tehama County APCD,

Tuolumne County APCD, Ventura
County APCD, and Yolo-Solano AQMD.
EFFECTIVE DATE: This action will become
effective on January 1, 2004.

ADDRESSES: Copies of the
documentation in the administrative
record for this action are available for
inspection during normal business
hours at Air Division, EPA Region 9, 75
Hawthorne Street, San Francisco,
California, 94105.

FOR FURTHER INFORMATION CONTACT:
Gerardo Rios, EPA Region 9, Air
Division, Permits Office (AIR-3), at
(415) 972-3974 or rios.gerardo@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
or “our” means EPA.

9 ¢ ’

us,

Table of Contents

1. Background

II. Comments received by EPA on our
proposed rulemaking and EPA’s responses

I1I. Description of EPA’s final action

IV. Effect of EPA’s rulemaking

V. Administrative requirements

I. Background

Title V of the CAA Amendments of
1990 required all State permitting
authorities to develop operating permits
programs that met certain federal
criteria codified at 40 Code of Federal
Regulations (CFR) part 70. On
November 30, 2001, we promulgated
final full approval of 34 California
districts’ title V operating permits
programs. See 66 FR 63503 (December
7, 2001). Our final rulemaking was
challenged by several environmental
and community groups alleging that the
full approval was unlawful based, in
part, on an exemption in section
42310(e) of the California Health and
Safety Code of major agricultural
sources from title V permitting. EPA
entered into a settlement of this
litigation which required, in part, that
the Agency propose to partially
withdraw approval of the 34 fully
approved title V programs in California.

Sections 70.10(b) and 70.10(c) provide
that EPA may withdraw a 40 CFR part
70 program approval, in whole or in
part, whenever the permitting
authority’s legal authority does not meet
the requirements of part 70 and the
permitting authority fails to take
corrective action. To commence
regulatory action to partially withdraw
title V program approval, EPA
published a Notice of Deficiency (NOD)
in the Federal Register. See 67 FR
35990 (May 22, 2002). Pursuant to 40
CFR 70.10(b)(2), publication of the NOD
commenced a 90-day period during
which the State of California had to take
significant action to assure adequate
administration and enforcement of the
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