Federal Register/Vol. 69, No. 60/Monday, March 29, 2004/ Notices

16331

request for review under this paragraph
must be made within thirty minutes
after a party receives verbal notification
of a final determination by the Floor
Official(s) under Phlx Rule 1092, except
that if such notification is made after
3:30 p.m. Eastern Time, either party has
until 9:30 a.m. Eastern Time on the next
trading day to request a review. The
Review Panel shall review the facts and
render a decision on the day of the
transaction, or the next trade day in the
case where a request is properly made
after 3:30 p.m. on the day of the
transaction or where the request is
properly made the next trade day.

As stated above, proposed Phlx Rule
1092 would allow Exchange Floor
Officials to nullify certain transactions
based on the stated objective criteria set
forth in the proposed Rule. Current Phlx
Rule 124(a) allows Exchange Floor
Officials to nullify transactions in
certain cases in which any of the
specifically enumerated Exchange Rules
listed in Phlx Rule 124(a) have been
violated.8 In order to provide clarity as
to the application of each rule, the
Exchange is proposing to amend Phlx
Rule 124(a) to state that Phlx Rule
124(a) would not apply to options
transactions that are the result of an
obvious error (as defined in Phlx Rule
1092). Options transactions that are the
result of an obvious error would be
subject to the provisions and procedures
set forth in Phlx Rule 1092.

g. Conclusion

The proposed rule change is intended
to address the situation in which the
price of an executed trade indicates that
an obvious error exists, suggesting that
it is unrealistic to expect that the parties
to the transaction have come to a
meeting of the minds regarding the
terms of the transaction. The proposed
rule change contemplates that the
determination of whether such an
obvious error has occurred should be
based on objective criteria, and subject
to specific objective procedures,

Rule 124(d) sets forth procedures to be followed for
the appeal of Floor Official rulings.

8 Under Phlx Rule 124(a), two Option Floor
Officials may nullify a transaction if they determine
the transaction to have been in violation of Phlx
Rules 1014 (Obligations and Restrictions Applicable
to Specialist and ROTs), 1015 (Quotation
Guarantees), 1017 (Priority and Parity at Openings
in Options), 1033 (Bids and Offers), or 1080
(AUTOM). Two Equity Floor Officials may nullify
a transaction if they determine the transaction to
have been in violation of Phlx Rules 110 (Bids and
Offers—Precedence), 111 (Bids and Offers—
Binding), 118 (Bids and Offers Outside Best Bid and
Offer), 119 (Precedence of Highest Bid), 120
(Precedence of Offers at Same Price), 126 (Crossing),
203 (Agreement of Specialists), 218 (Customer
Order Receives Priority), 229 (PACE System), 232
(Handling Orders When the Primary Market is Not
Open for Free Trading), or 455 (Short Sales).

including making an appeal process
available to the parties to such
transactions.

2. Statutory Basis

The Exchange believes that its
proposal is consistent with Section 6(b)
of the Act,? in general, and Section
6(b)(5),1° in particular, in that it is
designed to prevent fraudulent and
manipulative acts and practices, to
promote just and equitable principles of
trade, to remove impediments to and
perfect the mechanism of a free and
open market and a national market
system, and, in general, to protect
investors and the public interest. The
Exchange believes that the proposed
rule change will provide objective
means for both on and off-floor
participants on the Exchange to adjust
or nullify transactions that result from
an obvious error, and objective
procedures and a process to be followed
when a transaction results from an
obvious error.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any inappropriate burden on
competition that is not necessary or
appropriate in furtherance of the
purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were either
solicited or received.

I1I. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the Exchange consents,
the Commission will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule

915 U.S.C. 78f(b).
1015 U.S.C. 78f(b)(5).

change is consistent with the Act.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Comumission, 450 Fifth Street, NW.,
Washington, DC 20549-06009.
Comments may also be submitted
electronically at the following e-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
SR-Phlx—-2003-68. This file number
should be included on the subject line
if e-mail is used. To help the
Commission process and review your
comments more efficiently, comments
should be sent in hardcopy or by e-mail
but not by both methods. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of the filing will also be
available for inspection and copying at
the principal offices of the Exchange.
All comments should be submitted by
April 19, 2004.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.1?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04-6816 Filed 3—26-04; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that on March 10,
2004, the Philadelphia Stock Exchange,

1117 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
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Inc. (“Phlx” or “Exchange”) filed with
the Securities and Exchange
Commission (‘“‘Commission”’) the
proposed rule change as described in
Items I, I1, and III below, which Items
have been prepared by the Exchange.
On March 19, 2004, the Phlx amended
the proposal.? The Exchange filed the
proposed rule change under Section
19(b)(3)(A) of the Act,* and Rule 19b—
4(f)(6) 3 thereunder, which renders the
proposal effective upon filing with the
Commission. The Commission is
publishing this notice to solicit
comments on the proposed rule change,
as amended, from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend
Phlx Rule 229, Supplementary Material
.05 and .10, to modify the Philadelphia
Stock Exchange Automated
Communication and Execution
(“PACE”) System 6 to provide for the
automatic execution of eligible market
and marketable limit orders in Trust
Shares and Trust Issued Receipts, on a
security-by-security basis, received
when the PACE Quote is locked.” Such
orders would be automatically executed
at the PACE Quote. The text of the
proposed rule change is below.
Proposed additions are in italics.

Rule 229. Philadelphia Stock Exchange
Automated Communication and
Execution System (PACE)

Supplementary Material: * * *
.01-.04 No Change.

Execution of Market Orders

.05 Public Order Exposure System—
Subject to Supplementary Material
Section .07, all round-lot market orders
up to 500 shares and PRL market orders
up to 599 shares will be stopped at the
PACE Quote at the time of entry into the

3 See March 18, 2004 letter from Angela
Saccomandi Dunn, Counsel, Phlx, to Nancy J.
Sanow, Assistant Director, Division of Market
Regulation, Commission and attachments
(“Amendment No. 1”). Amendment No. 1 replaces
and supersedes the original filing in its entirety.

415 U.S.C. 78s(b)(3)(A).

517 CFR 240.19b-4(f)(6). The Phlx provided the
Commission with written notice of its intention to
file the proposed rule change on March 3, 2004. For
purposes of calculating the 60-day abrogation
period, the Commission considers the period to
have commenced on March 19, 2004, the day the
Phlx filed Amendment No. 1.

6 PACE is the Exchange’s automated order
routing, delivery, execution and reporting system
for equities.

7 The PACE Quote is the best bid/ask quote
among the American, Boston, Cincinnati, Chicago,
New York, Pacific, or Philadelphia Stock Exchange,
or the Intermarket Trading System/Computer
Assisted Execution System (“ITS/CAES”’) quote, as
appropriate. See Phlx Rule 229.

system (“‘Stop Price”’) and be subject to
a delay of up to 30 seconds from being
executed in order to receive an
opportunity for price improvement. If
such market order is not executed
within the 30 second window, the order
will be automatically executed at the
Stop Price. If the PACE Quote at the
time of order entry into the system
reflects a point spread (the difference
between the best bid and offer) of $.05
or less for equities trading in decimals,
pursuant to Rule 134 or 125, that order
will be executed immediately without
the 30 second delay.

Subject to these procedures, the
specialist may voluntarily agree to
execute round-lot market orders of a
size greater than 500 shares and PRL
market orders of a size greater than 599
shares upon entry into the system.”
Where the specialist has voluntarily
agreed to automatically execute market
orders greater than 599 shares and the
market order size is greater than 599
shares, but less than or equal to the size
of the PACE Quote, the order is
automatically executable at the PACE
Quote; if such order is greater than the
size of the PACE Quote, the order shall
receive an execution at the PACE Quote
up to the size of the PACE Quote, either
manually or automatically (once this
feature is implemented) with the
balance of the order receiving a
professional execution, in accordance
with Supplementary Material, .10(b)
below; provided that the specialist may
guarantee an automatic execution at the
PACE Quote up to the entire size of
such specialist’s automatic execution
guarantee (regardless of the size of the
PACE Quote).

When the PACE Quote is locked, in a
Trust Share or Trust Issued Receipt,
automatically executable market orders
entered after the opening will be
automatically executed at the locked
price, if the specialist determines to
elect this feature for a particular
security.

.10(a) In the case of stocks for which
the PACE quote bid is less than $1.00,
the provisions of paragraph .10(b) shall
apply. _

In the case of stocks for which the
PACE quote bid is $1.00 or more:

(i) Marketable Limit Orders—round-
lot orders up to 500 shares and the
round-lot portion of PRL limit orders up
to 599 shares which are entered at the
PACE Quote shall be executed at the
PACE Quote. Such orders shall be
executed automatically unless the
member organization entering orders
otherwise elects. Specialists may
voluntarily agree to execute marketable

[7 See SR—Phlx—97-11.].

limit orders greater than 599 shares.
Where the specialist has voluntarily
agreed to automatically execute
marketable limit orders greater than 599
shares and the order size is greater than
599 shares, but less than or equal to the
size of the PACE Quote, the marketable
limit order is automatically executable
at the PACE Quote; if the order size is
greater than 599 shares and greater than
the size of the PACE Quote, the
marketable limit order shall manually
receive an execution at the PACE Quote
up to the size of the PACE Quote, with
the balance of the order receiving a
professional execution, in accordance
with Supplementary Material, .10(b)
below; provided that the specialist may
guarantee an automatic execution at the
PACE Quote up to the entire size of
such specialist’s automatic execution
guarantee.

When the PACE Quote is locked, in a
Trust Share or Trust Issued Receipt,
automatically executable marketable
limit orders entered after the opening
will be automatically executed at the
locked price, if the specialist determines
to elect this feature for a particular
security.

Marketable limit orders may be
eligible for automatic price
improvement or manual double-up/
double-down price protection pursuant
to Supplementary Material .07(c) above.

.10(a)(ii)—(iii) No Change.

.10(b) and (c) No Change.

.11-.22 No Change.

.07-.09 No Change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The
Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to increase the specialists’
efficiency and turn-around time by
allowing automatic executions during



Federal Register/Vol. 69, No. 60/Monday, March 29, 2004/ Notices

16333

locked markets in certain securities 8 at
the PACE Quote. Currently, during a
locked market, market and marketable
limit orders are not executed
automatically, but rather, are handled
manually by the specialist. This
proposed rule change would increase
the efficiency of order handling by
eliminating the necessity to deal with
orders manually.?

The proposed automatic procedure
will enable PACE customers to
automatically, without undue delay,
receive prices that accurately reflect
market conditions. For instance, an
execution at the PACE Quote when it is
locked reflects the current market price,
notwithstanding that it is locked. The
quality of the execution of these orders
should be improved and enhanced, as
execution time should be reduced while
the orders continue to receive the best
bid or offer.

Additionally, an unusual footnote that
appears in the text of the rule is being
deleted.

2. Statutory Basis

The Exchange believes that the
proposal is consistent with Section 6(b)
of the Act 10 in general, and furthers the
objectives of Section 6(b)(5) of the Act 11
in particular, in that it will promote just
and equitable principles of trade,
remove impediments to and perfect the
mechanism of a free and open market,
and protect investors and the public
interest by increasing automated order
handling.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any inappropriate burden on
competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants, or Others

No written comments were either
solicited or received.

8 The Exchange will provide notice as to which
Trust Shares and Trust Issued Receipts will be
subject to the new automation feature. This notice
will be provided initially when the selection
occurs, and subsequently each time the specialist
selects or deselects this feature.

9 This proposed rule change is similar to
Securities Exchange Act Release No. 48995
(December 24, 2003), 68 FR 75670 (December 31,
2003) (SR-Amex—2003-102).

1015 U.S.C. 78f(b).

1115 U.S.C. 78£(b)(5).

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not:

(i) Significantly affect the protection
of investors or the public interest;

(ii) Impose any significant burden on
competition; and

(iii) Become operative for 30 days
from the date on which it was filed, or
such shorter time as the Commission
may designate, it has become effective
pursuant to Section 19(b)(3)(A) of the
Act 12 and Rule 19b—4(f)(6)
thereunder.13 At any time within 60
days of the filing of the proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposal is
consistent with the Act. Persons making
written submissions should file six
copies thereof with the Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609. Comments may also be
submitted electronically at the following
e-mail address: rule-comments@sec.gov.
All comment letters should refer to File
No. SR—Phlx—-2004-19. This file number
should be included on the subject line
if e-mail is used. To help the
Commission process and review
comments more efficiently, comments
should be sent in hardcopy or by e-mail
but not by both methods. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Exchange. All
submissions should refer to file number
SR-Phlx-2004-19, and should be
submitted by April 19, 2004.

1215 U.S.C. 78s(b)(3)(A).
1317 CFR 240.19b-4(f)(6).

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.14

Jill M. Peterson,

Assistant Secretary.

[FR Doc. 04—6893 Filed 3—26—04; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act’) 1, and Rule 19b—4 2 thereunder,
notice is hereby given that on March 15,
2004, the Philadelphia Stock Exchange,
Inc. (“Phlx” or “Exchange”) filed with
the Securities and Exchange
Commission (“SEC” or “Commission’’)
the proposed rule change as described
in Items I and II, below, which Items
have been prepared by the Phlx. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons and to
grant accelerated approval.

The proposal is intended to coincide
with the Commission’s extension of a de
minimis exemption from the trade-
through provisions of the Intermarket
Trading System (“ITS”) Plan with
respect to certain transactions in the
Nasdag-100 Index (“QQQs”), the Dow
Jones Industrial Average
(“DIAMONDSs”), and the Standard &
Poor’s 500 Index (“SPDRs”’).3 The
Commission’s original exemption
expired on June 4, 2003.4 On May 30,
2003, the Commission issued an order
extending the ITS Exemption from June
4, 2003 through March 4, 2004.5 On
March 3, 2004, the Commission issued
another order extending the ITS
Exemption for an additional nine

1417 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See Securities Exchange Act Release No. 46428
(August 28, 2002), 67 FR 56607 (September 4, 2002)
at 56607 (“ITS Exemption Order”).

4 The Exchange Rule that mirrors the
Commission’s exemption similarly expired on June
4, 2003.

5 See Securities Exchange Act Release No. 47950
(May 30, 2003), 68 FR 33748 (June 5, 2003)(order
extending ITS Exemption Order).
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