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4 Where, however, pesticides are a waste, for 
example when contained in stormwater regulated 
under section 402(p) of the CWA or other industrial 
or municipal discharges, they are pollutants and 
require a permit when discharged to a water of the 
U.S.

5 Taken to its literal extreme, such an 
interpretation could arguably mean that activities 
such as fishing with bait would constitute the 
addition of a pollutant.

6 Further, some pesticide products may elude 
classification as strictly ‘‘chemical’’ or ‘‘biological.’’

7 EPA’s interpretation of section 502(6) with 
regard to biological pesticides should not be taken 
to mean that EPA reads the CWA generally to 
regulate only wastes. EPA notes that other terms in 
section 502(6) may or may not be limited in whole 
or in part to wastes, depending on how the 
substances potentially addressed by those terms are 
created or used. For example, ‘‘sand’’ and ‘‘rock’’ 
can either be discharged as waste or as fill material 
to create structures in waters of the U.S., and 
Congress created in section 404 of the Act a specific 
regulatory program to address such discharges. See 
67 FR 31129 (May 9, 2002) (subjecting to the section 
404 program discharges that have the effect of 
filling waters of the U.S., including fills constructed 
for beneficial purposes). The question in any 
particular case is whether a discharge falls within 
one of the terms in section 502(6), in light of the 
factors relevant to the interpretation of that 
particular term. As discussed above, the factors 
critical to EPA’s interpretation concerning 
biological pesticides are consistency with section 
502(6)’s treatment of chemical pesticides and 
chemical wastes, and how the general term 
‘‘biological materials’’ fits within the constellation 
of other, more specific terms in section 502(6), 
which to a great extent focuses on wastes.

8 EPA’s Talent brief suggested that compliance 
with FIFRA does not necessarily mean compliance 
with the CWA, and pointed out one difference 
between CWA and FIFRA regulation, i.e., 
individual NPDES permits could address local 
water quality concerns that might not be 
specifically addressed through FIFRA’s national 

registration process. The position EPA is 
articulating in this memo would not preclude state 
or tribal authorities from further limiting the use of 
a particular pesticide to address any unique and 
geographically limited water quality issue to the 
extent authorized by Federal, State, or tribal law.

term. First, EPA does not believe that 
pesticides applied consistent with FIFRA are 
‘‘chemical wastes.’’ The term ‘‘waste’’ 
ordinarily means that which is ‘‘eliminated 
or discarded as no longer useful or required 
after the completion of a process.’’ The New 
Oxford American Dictionary 1905 (Elizabeth 
J. Jewell & Frank Abate eds., 2001); see also 
The American Heritage Dictionary of the 
English Language 1942 (Joseph P. Pickett ed., 
4th ed. 2000) (defining waste as ‘‘[a]n 
unusable or unwanted substance or material, 
such as a waste product’’). Pesticides applied 
consistent with FIFRA are not such wastes; 
on the contrary, they are EPA-evaluated 
products designed, purchased and applied to 
perform their intended purpose of controlling 
target organisms in the environment.4 
Therefore, EPA concludes that ‘‘chemical 
wastes’’ do not include pesticides applied 
consistent with FIFRA.

EPA also interprets the term ‘‘biological 
materials’’ not to include pesticides applied 
consistent with FIFRA. We think it unlikely 
that Congress intended EPA and the States to 
issue permits for the discharge into water of 
any and all material with biological content.5 
With specific regard to biological pesticides, 
moreover, we think it far more likely that 
Congress intended not to include biological 
pesticides within the definition of 
‘‘pollutant.’’ This interpretation is supported 
by multiple factors.

EPA’s interpretation of ‘‘biological 
materials’’ as not including biological 
pesticides avoids the nonsensical result of 
treating biological pesticides as pollutants 
even though chemical pesticides are not. 
Since all pesticides applied in a manner 
consistent with the requirements of FIFRA 
are EPA-evaluated products that are intended 
to perform essentially similar functions, 
disparate treatment would, in EPA’s view, 
not be warranted, and an intention to 
incorporate such disparate treatment into the 
statute ought not to be imputed to Congress.6 
Moreover, at the time the Act was adopted 
in 1972, chemical pesticides were the 
predominant type of pesticide in use. In light 
of this fact, it is not surprising that Congress 
failed to discuss whether biological 
pesticides were covered by the Act. The fact 
that more biological pesticides have been 
developed since passage of the 1972 Act does 
not, in EPA’s view, justify expanding the 
Act’s reach to include such pesticides when 
there is no evidence that Congress intended 
them to be covered by the statute in a manner 
different from chemical pesticides. Finally, 
many of the biological pesticides in use today 
are reduced-risk products that produce a 
more narrow range of potential adverse 
environmental effects than many chemical 
pesticides. As a matter of policy, it makes 

little sense for such products to be subject to 
CWA permitting requirements when 
chemical pesticides are not. Caselaw also 
supports this interpretation. Ass’n to Protect 
Hammersley, Eld, and Totten Inlets v. Taylor 
Resources, 299 F.3d 1007, 1016 (9th Cir. 
2002) (application of the esjudem generis 
canon of statutory interpretation supports the 
view that the CWA ‘‘supports an 
understanding of * * * ‘biological materials,’ 
as waste material of a human or industrial 
process’’).7

Under EPA’s interpretation, whether a 
pesticide is a pollutant under the CWA turns 
on the manner in which it used, i.e., whether 
its use complies with all relevant 
requirements of FIFRA. That coverage under 
the Act turns on the particular circumstances 
of its use is not remarkable. Indeed, when 
asked on the Senate floor whether a 
particular discharge would be regulated, the 
primary sponsor of the CWA, Senator Muskie 
(whose views regarding the interpretation of 
the CWA have been accorded substantial 
weight over the last four decades), stated:
I do not get into the business of defining or 
applying these definitions to particular kinds 
of pollutants. That is an administrative 
decision to be made by the Administrator. 
Sometimes a particular kind of matter is a 
pollutant in one circumstance, and not in 
another. Senate Debate on S. 2770, Nov. 2, 
1971 (117 Cong. Rec. 38,838).

Here, to determine whether a pesticide is 
a pollutant under the CWA, EPA believes it 
is appropriate to consider the circumstances 
of how a pesticide is applied, specifically 
whether it is applied consistent with relevant 
requirements under FIFRA. Rather than 
interpret the statutes so as to impose 
overlapping and potentially confusing 
regulatory regimes on the use of pesticides, 
this interpretation seeks to harmonize the 
CWA and FIFRA.8 Under this interpretation, 

a pesticide applicator is assured that 
complying with environmental requirements 
under FIFRA will mean that the activity is 
not also subject to the distinct NPDES 
permitting requirements of the CWA. 
However, like an unpermitted discharge of a 
pollutant, application of a pesticide in 
violation of relevant FIFRA requirements 
would be subject to enforcement under any 
and all appropriate statutes including, but 
not limited to, FIFRA and the CWA.

Solicitation of comment on this Interim 
Statement and Guidance 

In the near future, the Agency will seek 
public comment on this interim statement 
and guidance in the Federal Register. The 
Agency will review all comments and 
determine whether changes or clarifications 
are necessary before issuing final 
interpretation and guidance. 

Please feel free to call us to discuss this 
memorandum. Your staff may call Louis Eby 
in the Office of Wastewater Management at 
(202) 564–6599 or Arty Williams in the 
Office of Pesticide Programs at (703) 305–
5239.

Dated: August 5, 2003. 
G. Tracy Mehan, III, 
Assistant Administrator, Office of Water. 

Dated: August 5, 2003. 
Susan B. Hazen, 
Principal Deputy Assistant Administrator, 
Office of Prevention, Pesticides and Toxic 
Substances.
[FR Doc. 03–20529 Filed 8–12–03; 8:45 am] 
BILLING CODE 6560–50–P

FEDERAL COMMUNICATIONS 
COMMISSION 

Notice of Public Information 
Collection(s) Being Reviewed by the 
Federal Communications Commission 

August 5, 2003.
SUMMARY: The Federal Communications 
Commission, as part of its continuing 
effort to reduce paperwork burden 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following information collection(s), as 
required by the Paperwork Reduction 
Act (PRA) of 1995, Public Law 104–13. 
An agency may not conduct or sponsor 
a collection of information unless it 
displays a currently valid control 
number. No person shall be subject to 
any penalty for failing to comply with 
a collection of information subject to the 
Paperwork Reduction Act that does not 
display a valid control number. 
Comments are requested concerning (a) 
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whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
burden estimate; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology.

DATES: Written Paperwork Reduction 
Act (PRA) comments should be 
submitted on or before October 14, 
2003. If you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contact listed below as soon 
as possible.

ADDRESSES: Direct all Paperwork 
Reduction Act (PRA) comments to 
Judith B. Herman, Federal 
Communications Commission, Room 1–
C804, 445 12th Street, SW., Washington, 
DC 20554 or via the Internet to Judith-
B.Herman@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collection(s), contact Judith 
B. Herman at 202–418–0214 or via the 
Internet at Judith-B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: 
OMB Control No.: 3060–XXXX. 
Title: Composite Interference Contour. 
Form No.: N/A. 
Type of Review: New collection. 
Respondents: Business or other for-

profit, not-for-profit institutions. 
Number of Respondents: 50. 
Estimated Time Per Response: 2 

hours. 
Frequency of Response: Annual 

reporting requirement. 
Total Annual Burden: 100 hours. 
Total Annual Cost: N/A. 
Needs and Uses: The purpose of this 

information collection is to enable the 
geographic licensee to have technical 
and engineering information regarding a 
site-based licensee’s operations over 
water in order to guard against 
unacceptable interference to its own 
operations.
Federal Communications Commission. 
Marlene H. Dortch, 
Secretary.
[FR Doc. 03–20535 Filed 8–12–03; 8:45 am] 
BILLING CODE 6712–01–P

FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collection(s) 
Requirement Submitted to OMB for 
Emergency Review and Approval 

August 7, 2003.
SUMMARY: The Federal Communications 
Commission, as part of its continuing 
effort to reduce paperwork burden 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following information collection(s), as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104–13. An 
agency may not conduct or sponsor a 
collection of information unless it 
displays a currently valid control 
number. No person shall be subject to 
any penalty for failing to comply with 
a collection of information subject to the 
Paperwork Reduction Act (PRA) that 
does not display a valid control number. 
Comments are requested concerning (a) 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
burden estimate; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology.
DATES: Written comments should be 
submitted on or before September 12, 
2003. If you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contacts listed below as soon 
as possible.
ADDRESSES: Direct all comments to Kim 
A. Johnson, Office of Management and 
Budget, Room 10236 NEOB, 
Washington, DC 20503, (202) 395–3562 
or via internet at 
Kim_A._Johnson@omb.eop.gov, and Les 
Smith, Federal Communications 
Commission, Room 1–A804, 445 12th 
Street, SW., Washington, DC 20554 or 
via internet to Leslie.Smith@fcc.gov.
FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collections contact Les 
Smith at 202–418–0217 or via internet 
at Leslie.Smith@fcc.gov.
SUPPLEMENTARY INFORMATION: The 
Commission has requested emergency 
OMB review of this collection with an 
approval by August 1, 2003.

OMB Control Number: 3060–XXXX. 

Type of Review: New collection. 
Title: Broadcast Ownership Rules, 

R&O in MB Docket No. 02–277 and MM 
Docket Nos. 02–235, 02–327, and 00–
244. 

Form Number: N/A. 
Respondents: Business or other for-

profit entities. 
Number of Respondents: 12. 
Estimated Time per Response: 2 to 10 

hours. 
Frequency of Response: One-time 

reporting requirement. 
Total Annual Burden: 12 hours. 
Total Annual Cost: None. 
Needs and Uses: On June 2, 2003, the 

Commission adopted a Report and 
Order and Notice of Proposed 
Rulemaking (R&O and NPRM) In the 
Matter of 2002 Biennial Regulatory 
Review—Review of the Commission’s 
Broadcast Ownership Rules and Other 
Rules Adopted Pursuant to Section 202 
of the Telecommunications Act of 1996, 
MB Docket No. 02–277, Cross-
Ownership of Broadcast Stations and 
Newspapers, MM Docket No. 01–235, 
Rules and Policies Concerning Multiple 
Ownership of Radio Broadcast Stations 
in Local Markets, MM Docket No. 01–
317, Definition of Radio Markets, MM 
Docket No. 00–244, and Definition of 
Radio Markets for Areas Not Located in 
an Arbitron Survey Area, MB Docket 
No. 03–130, FCC 03–127, released July 
2, 2003. The R&O, accompanied by the 
NPRM in MB Docket 03–130, arise from 
our proceeding, in compliance with 
Section 202(h) of the 
Telecommunications Act of 1996 (the 
Act), which requires that the 
Commission review its broadcast 
ownership rules every two years. 
Generally speaking, the actions adopted 
in the R&O eliminate or relax 
regulations on licensees. The actions 
will modify or eliminate some PRA 
burdens and also add new showings to 
assist the Commission in determining 
that licensees remain in compliance 
with our rules and policies. The NPRM 
invites comment on an aspect of the 
revised market definition for the local 
radio ownership rule. The R&O contains 
several one-time reporting requirements 
which are outside of form collections, 
affecting licensees with: temporary 
waivers, conditional waivers, pending 
waiver requests, extensions of waivers, 
or requests for permanent waivers. 
These reporting requirements were 
adopted to ensure compliance with the 
new broadcast ownership rules and to 
ensure the rules’ effectiveness.

OMB Control Number: 3060–0031. 
Type of Review: Revision of a 

currently approved collection. 
Title: Application for Consent to 

Assignment of Broadcast Station 
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