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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 217

RIN 1601-AA54

Additional Countries Designated for
the Visa Waiver Program

AGENCY: Office of the Secretary; DHS.

ACTION: Final rule; technical
amendment.

SUMMARY: Citizens and eligible nationals
of participating Visa Waiver Program
countries may apply for admission to
the United States at a U.S. port of entry
as nonimmigrant aliens for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. This rule adds
the Czech Republic, Estonia, Hungary,
Latvia, Lithuania, the Republic of Korea,
and the Slovak Republic to the list of
countries authorized to participate in
the Visa Waiver Program.

DATES: This final rule is effective on
November 17, 2008.

FOR FURTHER INFORMATION CONTACT:
Marc Frey, Department of Homeland
Security, Office of Policy, (202) 282—
9555.

SUPPLEMENTARY INFORMATION:
I. Background

A. The Visa Waiver Program

Pursuant to section 217 of the
Immigration and Nationality Act (INA),
8 U.S.C. 1187, the Secretary of
Homeland Security (the Secretary), in
consultation with the Secretary of State,
may designate certain countries as Visa
Waiver Program (VWP) countries if
certain requirements are met. Those
requirements include, without
limitation, (i) meeting the statutory rate
of nonimmigrant visa refusal for

nationals of the country, (ii) a
government certification that it has a
program to issue machine readable,
tamper-resistant passports that comply
with International Civil Aviation
Organization (ICAO) standards, (iii) a
U.S. government determination that the
country’s designation would not
negatively affect U.S. law enforcement
and security interests, (iv) government
agreement to report, or make available
to the U.S. government information
about the theft or loss of passports, (v)
the government accepts for repatriation
any citizen, former citizen, or national
not later than three weeks after the
issuance of a final order of removal, and
(vi) the government enters into an
agreement with the United States to
share information regarding whether
citizens or nationals of that country
represent a threat to the security or
welfare of the United States or its
citizens.

Section 711 of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
No. 110-53, 121 Stat. 266, 338 (Aug. 3,
2007) (the 9/11 Act), authorizes the
Secretary to expand the VWP to
additional countries by waiving the low
nonimmigrant visa refusal rate
requirement. See 8 U.S.C. 1187(c)(8). To
waive the low nonimmigrant visa
refusal rate requirement, the Secretary
of Homeland Security must certify to
Congress that: (i) The Electronic System
for Travel Authorization (ESTA) is
“fully operational,” and (ii) an air exit
system is in place that can verify the
departure of not less than ninety-seven
percent of foreign nationals who exit
through U.S. airports. Those
certifications have been made. To
qualify for a waiver under 8 U.S.C.
1187(c)(8), a country must: (i) Meet all
of the security requirements of the
statute; (ii) the Secretary of Homeland
Security determines that the totality of
the country’s security risk mitigation
measures provide assurance that the
country’s participation in the VWP
would not compromise the law
enforcement, security or immigration
enforcement interests of the United
States; (iii) there has been a sustained
reduction in the rate of refusals for
nonimmigrant visas for nationals of the
country and conditions exist to continue
such reduction; (iv) the country
cooperated with the U.S. government on
counterterrorism initiatives, information

sharing and preventing terrorist travel
before the date of its designation as a
program country and the Secretaries of
Homeland Security and State determine
that such cooperation will continue; and
(v) the rate of refusals for nonimmigrant
visitor visas during the previous full
fiscal year was not more than ten
percent or the visa overstay rate for the
previous full fiscal year does not exceed
the maximum visa overstay rate, once
such rate is established. See 8 U.S.C.
1187(c)(8)(B).

The INA also sets forth requirements
for continued eligibility and, where
appropriate, termination of program
countries.

Citizens and eligible nationals of VWP
countries may apply for admission to
the United States at a U.S. port of entry
as nonimmigrant aliens for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. The designated
countries in the VWP include Andorra,
Australia, Austria, Belgium,? Brunei,
Denmark, Finland, France, Germany,
Iceland, Ireland, Italy, Japan,
Liechtenstein, Luxembourg, Monaco,
the Netherlands, New Zealand, Norway,
Portugal, San Marino, Singapore,
Slovenia, Spain, Sweden, Switzerland,
and the United Kingdom.2 See 8 CFR
217.2(a).

To travel to the United States under
the VWP, an alien must be from a
participating country and must (1) be
seeking entry as a tourist for 90 days or
less, (2) be a national of a program
country, (3) present an electronic
passport or a machine readable passport
issued by a designated VWP participant
country to the air or vessel carrier before
departure; 3 (4) execute the required

1 After May 15, 2003, citizens of Belgium must
present a machine-readable passport in order to be
granted admission under the Visa Waiver Program.

2The United Kingdom refers only to British
citizens who have the unrestricted right of
permanent abode in the United Kingdom (England,
Scotland, Wales, Northern Ireland, the Channel
Islands and the Isle of Man); it does not refer to
British overseas citizens, British dependent
territories’ citizens, or citizens of British
Commonwealth countries.

3For countries designated as VWP member
countries prior to November 17, 2008, passports
issued before October 26, 2006, need not contain
the electronic chip that includes the biographic and
biometric information of the passport holder
provided the passports comply with International
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immigration forms, (5) if arriving by air
or sea, arrive on an authorized carrier,
(6) not represent a threat to the welfare,
health, safety or security of the United
States, (7) have not violated U.S.
immigration law during a previous
admission under the visa waiver
program, (8) possess a round trip ticket;
and (9) waive the right to review or
appeal a decision regarding
admissibility or to contest other than on
the basis of an application for asylum,
any action for removal. See Section
217(a) of the Immigration and
Nationality Act (INA), 8 U.S.C. 1187(a).
See also 8 CFR part 217.

DHS, in consultation with the
Department of State (DOS), has
evaluated the countries of the Czech
Republic, Estonia, Hungary, Latvia,
Lithuania, the Republic of Korea, and
the Slovak Republic for VWP
designation to ensure the country meets
the requirements set forth in section 711
of the 9/11 Act and section 217 of the
INA. The Secretary has determined that
these countries have satisfied the
statutory requirements to be VWP
countries; therefore, the Secretary, in
consultation with the Secretary of State,
has designated these countries as
eligible for the VWP.4

This final rule adds the Czech
Republic, Estonia, Hungary, Latvia,
Lithuania, the Republic of Korea, and
the Slovak Republic to the list of
countries authorized to participate in
the VWP. Accordingly, beginning
November 17, 2008, citizens and eligible
nationals from these additional VWP
countries may apply for admission to
the United States at a U.S. port of entry
as nonimmigrant aliens for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. Each new
member country has agreed that its
citizens must obtain an approved travel
authorization from U.S. Customs and
Border Protection (CBP) via the
Electronic System for Travel
Authorization and must possess a valid
electronic passport. For more
information about the Electronic System
for Travel Authorization program,
please see the interim final rule at 73 FR
32440.

Civil Aviation Organization machine readable
standards.

40n November 14, 2008, the Secretary of State
nominated these countries for membership in the
VWP.

III. Statutory and Regulatory
Requirements

A. Administrative Procedure Act

This final rule merely lists those
countries that the Secretary of
Homeland Security, in consultation
with the Secretary of State, has
designated as VWP eligible countries in
accordance with 8 U.S.C. 1187(c). This
final rule neither imposes additional
burdens on, nor takes away any existing
rights or privileges from, the public.
Therefore, pursuant to 5 U.S.C.
553(b)(B), notice and comment
procedures are unnecessary. For the
same reasons, pursuant to 5 U.S.C.
553(d)(3), a delayed effective date is not
required.

This final rule is also excluded from
the rulemaking provisions of 5 U.S.C.
553 as a foreign affairs function of the
United States because it advances the
President’s foreign policy goals,
involves bilateral agreements that the
United States has entered into with
participating VWP countries, and
directly involves relationships between
the United States and its alien visitors.
Accordingly, DHS is not required to
provide public notice and an
opportunity to comment before
implementing the requirements under
this final rule.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 603(b)), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996 (SBREFA),
requires an agency to prepare and make
available to the public a regulatory
flexibility analysis that describes the
effect of a proposed rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions) when the agency is
required “‘to publish a general notice of
proposed rulemaking for any proposed
rule.” Because this rule is being issued
as a final rule, on the grounds set forth
above, a regulatory flexibility analysis is
not required under the RFA.

DHS has considered the impact of this
rule on small entities and had
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The individual aliens to whom this rule
applies are not small entities as that
term is defined in 5 U.S.C. 601(6).
Accordingly, there is no change
expected in any process as a result of
this rule that would have a direct effect,
either positive or negative, on a small
entity.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Executive Order 12866

This amendment does not meet the
criteria for a “‘significant regulatory
action” as specified in Executive Order
12866.

E. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, DHS has determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988 Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects in 8 CFR Part 217

Air carriers, Aliens, Maritime carriers,
Passports and visas.

Amendments to the Regulations

m For the reasons stated in the preamble,
DHS amends part 217 of title 8 of the
Code of Federal Regulations (8 CFR part
217), as set forth below.

PART 217—VISA WAIVER PROGRAM

m 1. The general authority citation for
part 217 continues to read as follows:

Authority: 8 U.S.C. 1103, 1187; 8 CFR part

2.

m 2. In section 217.2 the definition of
the term ‘“Designated country” in
paragraph (a) is revised to read as
follows:

§217.2 Eligibility.

(a) * x %

Designated country refers to Andorra,
Australia, Austria, Belgium, Brunei,
Czech Republic, Denmark, Estonia,
Finland, France, Germany, Hungary,
Iceland, Ireland, Italy, Japan, Latvia,
Liechtenstein, Lithuania, Luxembourg,



Federal Register/Vol. 73, No. 222/Monday, November 17, 2008/Rules and Regulations

67713

Monaco, the Netherlands, New Zealand,
Norway, Portugal, Republic of Korea,
San Marino, Singapore, Slovak
Republic, Slovenia, Spain, Sweden,
Switzerland, and the United Kingdom.
The United Kingdom refers only to
British citizens who have the
unrestricted right of permanent abode in
the United Kingdom (England, Scotland,
Wales, Northern Ireland, the Channel
Islands and the Isle of Man); it does not
refer to British overseas citizens, British
dependent territories’ citizens, or
citizens of British Commonwealth
countries. After May 15, 2003, citizens
of Belgium must present a machine-
readable passport in order to be granted
admission under the Visa Waiver
Program.

Dated: November 7, 2008.
Michael Chertoff,
Secretary.
[FR Doc. E8—27062 Filed 11-14—-08; 8:45 am]|
BILLING CODE 4410-10-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—1334]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Interim final rule; request for
public comment.

SUMMARY: The Board is revising its
interim final rule amending Regulation
D, Reserve Requirements of Depository
Institutions, to alter the formula by
which earnings on required reserve
balances and on excess balances of
eligible institutions are calculated. The
remainder of the interim final rule,
including the period during which
comments may be submitted, is
unchanged from the interim final rule as
published on October 9, 2008.

DATES: The amendments to Regulation D
are effective on November 17, 2008. The
rate changes for earnings on required
reserve balances and on excess balances
are applicable beginning on November
6, 2008. As provided in the Federal
Register notice published on October 9,
2008, comments must be received on or
before November 21, 2008.

ADDRESSES: You may submit comments,
identified by Docket No. R-1334, by any
of the following methods:

Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

Fax: (202) 452-3819 or (202) 452—
3102.

Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information.

Public comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets, NW.) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Counsel (202/
452-3565), Legal Division, or Margaret
Gillis DeBoer, Senior Financial Analyst
(202/452-3139), Division of Monetary
Affairs; for users of
Telecommunications Device for the Deaf
(TDD) only, contact (202/263-4869);
Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

I. Background

On October 9, 2008, the Board
published in the Federal Register an
interim final rule amending Regulation
D (Reserve Requirements of Depository
Institutions) to direct the Federal
Reserve Banks to pay interest on
balances held at Reserve Banks to satisfy
reserve requirements (“required reserve
balances”) and balances held in excess
of required reserve balances and
clearing balances (“excess balances’)
(73 FR 59482) (Oct. 9, 2008). At that
time, the Board announced two
formulas by which the amount of
earnings payable on required reserve
balances and excess balances will be
calculated. For required reserve
balances, the Board set the initial rate of
interest to be the average federal funds
rate target established by the Federal
Open Market Committee (FOMC) over
the reserve maintenance period less 10
basis points. For excess balances, the
Board set the initial rate of interest to be
the lowest federal funds rate target
established by the FOMC in effect
during the reserve maintenance period

minus 75 basis points. The Board stated
that it may adjust the formula for the
interest rate on excess balances in light
of experience and evolving market
conditions. The Board adjusted the rate
of interest for excess balances from the
lowest federal funds rate target in effect
during the reserve maintenance period
minus 75 basis points to the lowest
federal funds rate target minus 35 basis
points on October 21, 2008. The change
to the rate for excess balances was
effective for the reserve maintenance
periods beginning on Thursday, October
23, 2008.

The Board has judged that trading in
the federal funds market at rates closer
to the target federal funds rate will be
fostered by setting the rate on excess
balances at the lowest targeted federal
funds rate during the reserve
maintenance period. For the same
reason, the Board has judged that the
rate on required reserve balances should
be set equal to the average target rate
over the maintenance period.
Accordingly, the Board is amending
Regulation D to make the foregoing
changes. These rate changes will be
effective with the reserve maintenance
periods beginning Thursday, November
6, 2008. The Board will continue to
evaluate the appropriate setting of the
rate on excess balances in light of
evolving market conditions and make
further adjustments as needed.

Administrative Procedure Act

In accordance with the
Administrative Procedure Act (“APA”)
section 553(b) (5 U.S.C. 553(b)), the
Board finds, for good cause, that
providing notice and an opportunity for
public comment before the effective
date of this rule would be contrary to
the public interest. In addition,
pursuant to APA section 553(d) (5
U.S.C. 553(d)), the Board finds good
cause for making this amendment
effective without 30 days advance
publication. The Board has adopted this
rule in light of, and to help address, the
continuing unusual and exigent
circumstances in the financial markets.
This rule provides tools for carrying out
monetary policy more effectively. Thus,
the Board believes that any delay in
implementing the rule would prove
contrary to the public interest.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires an agency that is issuing a final
rule to prepare and make available a
regulatory flexibility analysis that
describes the impact of the final rule on
small entities. 5 U.S.C. 603(a). The
Regulatory Flexibility Act provides that
an agency is not required to prepare and
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