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DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1206 and 1241

[Docket No. ONRR-2020-0001; DS63644000
DRT000000.CH7000 201D1113RT]

RIN 1012-AA27

ONRR 2020 Valuation Reform and Civil
Penalty Rule

AGENCY: Department of the Interior,
Office of the Secretary, Office of Natural
Resources Revenue.

ACTION: Proposed rule.

SUMMARY: The Office of Natural
Resources Revenue (““ONRR”) is
publishing this proposed rule to seek
comment on measures to amend
portions of ONRR’s regulations for
valuing oil and gas produced from
Federal leases for royalty purposes,
valuing coal produced from Federal and
Indian leases, and assessing civil
penalties for violations of certain
statutes, regulations, leases, and orders
associated with mineral leases.

DATES: You must submit comments on
or before November 30, 2020.

ADDRESSES: You may submit comments
to ONRR using any of the following
three methods. Please reference
Regulation Identifier Number (RIN)
1012—-AA27 in any comment:

¢ Electronically submit at http://
www.regulations.gov. In the search bar
titled “SEARCH for: Rules, Comments,
Adjudications or Supporting
Documents:” enter “ONRR-2020—
0001,” and then click “Search.” Follow
the instructions to submit public
comments.

e Email comments to Dane Templin,
Regulations Supervisor, at
Dane.Templin@onrr.gov and Luis
Aguilar, Regulatory Specialist, at
Luis.Aguilar@onrr.gov. Include RIN
1012—AAZ27 in the subject line of the
message.

¢ Hand-carry or mail comments to the
Office of Natural Resources Revenue,
Building 85, Entrance N-1, Denver
Federal Center, West 6th Ave. and
Kipling St., Denver, Colorado 80225.

Instructions: All comments must
include the agency name and docket
number or RIN for this rulemaking. All
comments, including any personal
identifying information or confidential
business information contained in a
comment, will be posted without
change to https://www.onrr.gov/Laws_
R D/FRNotices/AA27.htm. See also
Public Availability of Comments under
the Procedural Matters section of this
document.

Docket: For access to the docket to
read background documents or
comments received, go to https://
regulations.gov or https://www.onrr.gov/
Laws R _D/FRNotices/AA27.htm.

FOR FURTHER INFORMATION CONTACT: For
questions on procedural issues, contact
Dane Templin at (303) 231-3149, or by
email addressed to Dane.Templin@
onrr.gov. For comments or questions on
technical issues, contact Amy Lunt,
Supervisor Royalty Valuation Team A,
at (303) 231-3746, or by email
addressed to Amy.Lunt@onrr.gov, or
Peter Christnacht, Supervisor Royalty
Valuation Team B, at (303) 231-3651, or
by email addressed to
Peter.Christnacht@onrr.gov.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

ONRR is proposing, for multiple
reasons, targeted amendments to 30 CFR
part 1206 (most recently amended by
the 2016 Consolidated Federal Oil & Gas
and Federal & Indian Coal Valuation
Reform Rule (2016 Valuation Rule’’)).
First, the 2016 Valuation Rule added
certain provisions that are inconsistent
with multiple executive orders that have
been issued after the 2016 Valuation
Rule’s effective date, including
Executive Order on Promoting Energy
Independence and Economic Growth
(Executive Order 13783), which directs
agencies to “identify existing
regulations that potentially burden the
development or use of domestically
produced energy resources and
appropriately suspend, revise, or
rescind those that unduly burden the
development of domestic energy
resources beyond the degree necessary
to protect the public interest or
otherwise comply with the law.”
Second, ONRR, after defending its
amendments to the Federal and Indian
coal valuation rules in 2016 Valuation
Rule litigation, and upon consideration
of the parties’ briefs and receiving the
Court’s ruling, has determined that it
should propose a revision to the most
controversial coal valuation rules.
Third, the proposed amendments would
update ONRR’s regulations to simplify
certain processes, provide early clarity
regarding royalties owed, and better
explain ONRR'’s civil penalty practices.
Finally, this proposed rule would return
the relationship between the Federal
government, States, Tribes, and
regulated parties to the longstanding
and familiar valuation framework that
existed under FOGRMA for many years
prior to the 2016 Valuation Rule. The
agency finds that these reasons,
collectively and individually, warrant

amending ONRR’s valuation and civil
penalty regulations.

In addition, ONRR proposes to amend
30 CFR part 1241 (most recently
amended by the 2016 Amendments to
Civil Penalty Regulations (2016 Civil
Penalty Rule”)) to conform that part
with a decision recently issued by a
federal district court and to clarify that
the 2016 Civil Penalty Rule conforms
with ONRR’s long-standing practice.

ONRR believes that regulatory
certainty will be best served by
amending targeted portions of 30 CFR
part 1206 that the 2016 Valuation Rule
also addressed, including recodifying
certain pre-2017 regulations to achieve
a more rational balance between the
government’s interest in effective
regulation of royalties and the burden
on the regulated entities. Though ONRR
recognizes that the regulations in place
prior to the 2016 Valuation Rule pose
certain implementation challenges, the
agency finds that restoring those prior
regulations is preferable to maintaining
ONRR’s rules, as modified by 2016
Valuation Rule, because returning to
some of the prior regulations would
reinstate a longstanding, nationwide
regulatory framework that is better
understood by the parties interpreting
and applying the regulations (ONRR and
the regulated entities). The proposed
rule would also meet policy objectives
stated in certain Executive Orders,
including Executive Order 13783,
“Promoting Energy Independence and
Economic Growth,” Executive Order
13795, “Implementing an America-First
Offshore Energy Strategy,” and would
support Secretarial Order 3350, which
promotes the America-First Offshore
Energy Strategy.

In July 2016, ONRR published the
2016 Valuation Rule, amending, in a
number of significant respects, the
valuation regulations applicable to
Federal oil and gas and Federal and
Indian coal. 81 FR 43338, July 1, 2016
(https://www.onrr.gov/Laws R D/
FRNotices/AA13.htm). The effective
date of the 2016 Valuation Rule was
January 1, 2017. ONRR is reissuing the
2016 Valuation Rule in the Rule and
Regulations section of this issue of the
Federal Register.

With respect to Federal oil and gas,
this proposed rule would alter or
reverse some of the changes brought
about by the 2016 Valuation Rule in
order to return to the definitions and
practices that had been in place since
the 1980s. The proposed changes to
return to historical practices include: (1)
Reinstating the ability of a lessee to
request to exceed the 50-percent
regulatory limit for transportation costs;
(2) reinstating the ability of a lessee to
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request to exceed the 66 2/3-percent
regulatory limit for processing costs; (3)
allowing a lessee producing offshore to
claim, without requesting case-by-case
approval, certain gathering costs as a
transportation allowance in waters 200
meters and deeper; (4) allowing a lessee
producing offshore to request ONRR’s
approval to claim certain gathering costs
as a transportation allowance in waters
shallower than 200 meters where
“deepwater-like” subsea movement
occurs; (5) removing the misconduct
definition (also applies to Federal and
Indian coal); (6) removing the default
provision and all references thereto
(also applies to Federal and Indian
coal); (7) eliminating the requirement
that written contracts be signed by all
parties (also applies to Federal and
Indian coal); and (8) eliminating the
requirement that companies cite legal
precedent when seeking a valuation
determination (also applies to Federal
and Indian coal). In addition, this
proposed rule would expand concepts
first adopted in the 2016 Valuation
Rule. The proposed expansion to those
2016 Valuation Rule concepts includes
extending the index-based valuation
option to all Federal gas dispositions.
Finally, this proposed rule would
change a few index-based valuation
concepts in the 2016 Valuation Rule,
including changing the index-based
option for unprocessed and residue gas
from the highest bidweek price to an
average bidweek price; updating the
index-based transportation deductions
based on more current data; expressly
stating that a lessee cannot report
royalty values of zero or less; and,
expressing that ONRR can request
production of a variety of records from
lessees who report under an index-
based option.

By reverting to certain pre-2016
Valuation Rule practices, this rule
would reintroduce one ONRR-
quantified administrative cost that the
2016 Valuation Rule eliminated—
accounting for deepwater gathering
costs that may be claimed as part of a
transportation allowance. Described
further in Section E, ONRR estimates
that Federal lessees would incur an
additional $3.136 million in
administrative costs in order to increase
reported transportation allowances by
$30.5 to $41.3 million per year related
to deepwater gathering.

With respect to Federal and Indian
coal, this proposed rule would eliminate
some of the changes brought about by
the 2016 Valuation Rule in order to
address deficiencies in the 2016
Valuation Rule identified by the United
States District Court for the District of
Wyoming in Cloud Peak Energy, Inc., v.

U.S. Dep’t of the Interior, 415 F. Supp.
3d 1034 (D. Wy. 2019). Specifically, this
proposed rule would remove the
requirement that coal be valued based
on sales of electricity and eliminate the
definition of coal cooperative.

In August 2016, ONRR published the
2016 Civil Penalty Rule. 81 FR 503086,
August 1, 2016 (https://www.onrr.gov/
Laws_R_D/FRNotices/AA05.htm). This
proposed rule would change the
regulations to conform to the decision
issued in American Petroleum Institute
(“API’)v. U.S. Dep’t of the Interior, 366
F. Supp. 3d 1292, 1309-10 (D. Wyo.
2018), by eliminating the Department’s
administrative law judges’ ability to
reverse a stay of the accrual of civil
penalties upon a showing that the
lessee’s defense to a civil penalty notice
was “frivolous.” In addition, this
proposed rule would clarify ONRR’s
long-standing practice with respect to
aggravating and mitigating
circumstances, and the information that
ONRR considers in assessing the
amount of a civil penalty to issue in a
case involving violations of a lessee’s
obligation to pay money to the United
States (a “payment violation”).

A. ONRR’s Prior Related Rulemaking
and Associated Litigation

1. Federal Oil and Gas and Federal and
Indian Coal

Prior to January 1, 2017, the royalty
valuation framework for Federal oil and
gas and Federal and Indian coal was
based on regulations published in 1988
and 1989. After ONRR published the
2016 Valuation Rule, several industry
groups filed lawsuits to challenge the
2016 Valuation Rule in the U.S. District
Court for the District of Wyoming on
December 29, 2016.

On February 17, 2017, the petitioners
requested that ONRR postpone
implementation of the 2016 Valuation
Rule, and alleged that the rule would
create widespread uncertainty and
render compliance impossible. On
February 27, 2017, ONRR published a
Postponement Notice in the Federal
Register, 82 FR 11823. In response to
the Postponement Notice, California and
New Mexico filed a lawsuit in the U.S.
District Court for the Northern Division
of California that alleged ONRR’s action
violated the Administrative Procedure
Act (APA). The presiding magistrate
judge concluded that ONRR’s
postponement of the 2016 Valuation
Rule violated the APA. See Becerra v.
U.S. Dep’t. of the Interior, 276 F. Supp.
3d 953, 967 (N.D. Cal. 2017).

On April 4, 2017, ONRR published a
proposed rule in the Federal Register to
repeal the 2016 Valuation Rule in its

entirety, 82 FR 16323 (https://
www.onrr.gov/Laws_R_D/FRNotices/
PDFDocs/16323.pdf). Then, on August
7,2017, ONRR published the Repeal of
Consolidated Federal Oil & Gas and
Federal & Indian Coal Valuation Reform
final rule, which repealed the 2016
Valuation Rule in its entirety (2017
Repeal Rule”), 82 FR 36934 (https://
www.onrr.gov/Laws_R_D/FRNotices/
AA20.htm). In response to the repeal,
industry dismissed the lawsuits
challenging the 2016 Valuation Rule
and, on October 7, 2017, the States of
California and New Mexico filed
litigation to challenge the 2017 Repeal
Rule.

On March 29, 2019, the United States
District Court for the Northern District
of California issued a decision in the
case filed by the States of California and
New Mexico, vacating ONRR’s 2017
Repeal Rule (2019 Vacatur”).
California, v. U.S. Dep’t of the Interior,
381 F. Supp. 3d 1153 (N.D. Cal. 2019).
The 2019 Vacatur reinstated the 2016
Valuation Rule, including its effective
date of January 1, 2017. One of the
district court’s findings in the case was
that ONRR failed to adequately explain
the regulatory change.

First, the district court held that
ONRR did not provide a reasoned
explanation as to ‘““‘why the industry
concerns [regarding compliance issues
with the 2016 Valuation Rule that
ONRR] previously rejected—as well as
its prior findings in support of adopting
the [2016 Valuation Rule]—now
justified returning to the pre-[2016
Valuation Rule] regulatory framework.
Nowhere in the Final Repeal does the
ONRR provide such an explanation.” Id.
at 1166 (citation omitted). The district
court went on to state that “[a]lthough
the ONRR is entitled to change its
position, it must provide ‘a reasoned
explanation . . . for disregarding facts
and circumstances that underlay or
were engendered by the prior policy.””
Id. at 1168. “ONRR'’s conclusory
explanation in the Final Repeal fails to
satisfy its obligation to explain
inconsistencies between its prior
findings in enacting the [2016 Valuation
Rule] and its decision to repeal such
Rule.” Id.

Second, the district court held that
there was no support for ONRR’s
complete repeal of the 2016 Valuation
Rule. Id. “When considering revoking a
rule, an agency must consider
alternatives in lieu of complete repeal,
such as by addressing the deficiencies
individually.” Id. The court found that
such action was arbitrary and
capricious. Id. at 1169 (citing California
v. Bureau of Land Mgmt., 286 F. Supp.
3d 1054, 1066-67 (N.D. Cal. 2018)
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(finding that even if the agency had
factual evidence to support its claim
that the new regulations at issue in that
rule burdened small operators, a
“blanket suspension” of the regulations
was arbitrary and capricious because the
suspension was ‘“‘not properly tailored”
to address the allegedly defective
provision)).

Third, the district court found that
ONRR’s citation to Executive Order
13783 as justification for repeal of the
2016 Valuation Rule was not adequately
explained and conclusory. Id. at 1169—
70. “More fundamentally, the ONRR’s
speculation that provisions [in the 2016
Valuation Rule] would be unduly
burdensome, difficult to apply and
increase costs, directly contradict its
previous findings in its promulgation of
the [2016 Valuation Rule].” Id. at 1170.
The court concluded that an agency’s
failure to provide a reasoned
explanation for its decision to suspend
a rule based on the rule’s costs, while
ignoring its benefits, violates the APA.
Id.

Fourth, the district court found that
ONRR could not rely on potential future
findings and recommendations made by
its Royalty Policy Committee to justify
repeal of the 2016 Valuation Rule,
although ONRR stated it was not, in any
event, doing so. Id. at 1171. “Predicating
a repeal decision on recommendations
that may or may not occur in the future
is arbitrary and capricious.” Id.

After ONRR reinstated the 2016
Valuation Rule, industry refiled
litigation challenging the 2016
Valuation Rule. That litigation is
currently proceeding in the United
States District Court for the District of
Wyoming. Cloud Peak Energy, Inc. v.
U.S. Dep’t of the Interior, Case No. 19—
CV-120-SWS (D. Wyo.). On October 8,
2019, the Wyoming District Court
entered an Order granting in part and
denying in part industry’s request for a
preliminary injunction of the
implementation of the 2016 Valuation
Rule. The Court refused to enjoin the
portions of the 2016 Valuation Rule
applicable to Federal oil and gas but
stayed the portions of the 2016
Valuation Rule applicable to Federal
and Indian coal. Cloud Peak, 415 F.
Supp. 3d at 1053. Thus, the 1989
Federal and Indian Coal Valuation
Regulations continue to govern coal
valuation produced from Federal and
Indian leases.

Through two “Dear Reporter” letters
(dated June 13, 2019, and November 20,
2019), ONRR has provided reporters and
payors until July 1, 2020, to comply
with the portions of the 2016 Valuation
Rule applicable to Federal oil and gas
(https://www.onrr.gov/PDFDocs/Dear-

Reporter-Letter-2016-Rule.pdf and
https://www.onrr.gov/PDFDocs/dear-
reporter-letter-20-Nov-19.pdf).

2. Civil Penalties

On August 1, 2016, the 2016 Civil
Penalty Rule was published. 81 FR
50306 (https://www.onrr.gov/Laws R D/
FRNotices/AA05.htm). In the API case,
supra, the 2016 Civil Penalty Rule
withstood industry’s challenge, with the
exception of the challenge to 30 CFR
1241.11(b)(5), which related to the
Department’s administrative law judges’
power to stay civil penalty accruals
pending appeal. 366 F. Supp. 3d at
1311. API has appealed the District
Judge’s decision on the remaining
portions of the 2016 Civil Penalty Rule
and that appeal is pending in the United
States Court of Appeals for the Tenth
Circuit. API'v. U.S. Dep’t of the Interior,
Case No. 18-8070 (10th Cir.).

B. Rulemaking Objectives

This rulemaking is not founded upon
new factual findings contradicting those
upon which the 2016 Valuation Rule
was based. Instead, ONRR is
implementing this rulemaking because
policy directives issued after July 1,
2016, give different weight to the factual
findings, and also dictate that a different
policy-based outcome be pursued.

A revised rulemaking based on “‘a
reevaluation of which policy would be
better in light of the facts” is “well
within an agency’s discretion.” Nat’
Ass’n of Home Builders v. EPA, 682
F.3d 1032, 1038 (D.C. Cir. 2012) (citing
FCCv. Fox Television Stations, Inc., 556
U.S. 502, 514—15 (2009)). Further, ‘“[a]
change in administration brought about
by the people casting their votes is a
perfectly reasonable basis for an
executive agency’s reappraisal of the
costs and benefits of its programs and
regulations.” Id. at 1043 (quoting Motor
Vehicle Mfrs. Ass’n of the U.S., Inc. v.
State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 59 (1983) (Rehnquist, J., concurring
in part and dissenting in part)). An
““agency is entitled to have second
thoughts, and to sustain action which it
considers in the public interest upon
whatever basis more mature reflection
suggests.” Dana Corp. v. ICC, 703 F.2d
1297, 1305 (D.C. Cir. 1983). An agency
is entitled to give more weight to
socioeconomic concerns than it may
have under a different administration.
Organized Vill. of Kake v. U.S. Dep’t. of
Agric., 795 F.3d 956, 968 (9th Cir. 2015)
(en banc).

In determining that ONRR should
reconsider its rules, it considered
Executive Order 13783, “Promoting
Energy Independence and Economic
Growth;” Executive Order 13795,

“Implementing an America-First
Offshore Energy Strategy;” and
Secretarial Orders 3350 and 3360,
which promote the America-First
Offshore Energy Strategy and require a
review of regulations that “potentially
burden the development or utilization
of domestically produced energy
resources,” respectively. These
Executive and Secretarial Orders
directed review of various agency
actions, without directing specific
outcomes for rulemakings.

1. Executive Order 13783, Promoting
Energy Independence and Economic
Growth, March 28, 2017

In Executive Order 13783, the
President emphasized that “[i]t is in the
national interest to promote clean and
safe development of our Nation’s vast
energy resources, while at the same time
avoiding regulatory burdens that
unnecessarily encumber energy
production, constrain economic growth,
and prevent job creation.” The President
further directed executive departments
and agencies to immediately review
existing regulations that potentially
burden the development or use of
domestically produced energy resources
and appropriately suspend, revise, or
rescind those that unduly burden the
development of domestic energy
resources beyond the degree necessary
to protect the public interest or
otherwise comply with the law.
Pursuant to Executive Order 13783,
agency heads are required to review all
existing regulations that potentially
burden the development or use of
domestically produced energy
resources, “‘with particular attention to
oil, natural gas, coal, and nuclear energy
resources.” Executive Order 13783
further explained that “burden” means
to unnecessarily obstruct, delay, curtail,
or otherwise impose significant costs on
the siting, permitting, production,
utilization, transmission, or delivery of
energy resources.

2. Executive Order 13795, Implementing
an America-First Offshore Energy
Strategy, April 28, 2017

Through Executive Order 13795, the
President stated his policy goal of
emphasizing “the energy needs of
American families and businesses first”
and to “continue implementing a plan
that ensures energy security and
economic vitality for decades to come.”
The Executive Order 13795 stated that
“[ilncreased domestic energy
production on Federal lands and waters
strengthens the Nation’s security and
reduces reliance on imported energy’’ as
well as helping reinvigorate American
manufacturing and job growth.
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Accordingly, Executive Order 13795
stated that ““[i]t shall be the policy of the
United States to encourage energy
exploration and production, including
on the Outer Continental Shelf (OCS), in
order to maintain the Nation’s position
as a global energy leader and foster
energy security and resilience for the
benefit of the American people. . . .

3. Secretarial Orders 3350 and 3360

Two Secretarial Orders are also
relevant to this rulemaking. Through
Secretarial Order 3350, America-First
Offshore Energy Strategy, the Secretary
of the Interior (Secretary) took specific
steps to implement Executive Order
13795. Significant to the proposed rule,
the Secretary specifically stated that
Secretarial Order 3350 is designed to
implement the President’s directives as
set forth in Executive Order 13795 to
“ensure that responsible OCS
exploration and development is
promoted and not unnecessarily
delayed or inhibited.” The Order
directed Bureau of Ocean Energy
Management and the Bureau of Safety
and Environmental Enforcement to take
specific actions, but also more generally
expressed a desire for active
coordination of energy policy in order to
enhance opportunities for energy
exploration, leasing, and development
on the OCS. Secretarial Order 3360 is
likewise directed at continuing to
implement Executive Order 13783 and
the directive to the Department to
review existing regulations that
“potentially burden the development or
utilization of domestically produced
energy resources.”’

These Executive Orders and
Secretarial Orders make clear that it is
in the national interest to promote
domestic energy development for a
variety of reasons, including stimulating
the economy, job creation, and national
security. They also emphasize the
importance of reducing regulatory
burdens so that energy producers, and
particularly oil, natural gas, and coal
producers, can be encouraged to
produce more energy. Through this
rulemaking, ONRR will attempt to
further those policy objectives by two
primary means. The first, to provide
mechanisms that simplify reporting.
The second, to promote new and
continued domestic energy production.
In Section F below, ONRR requests
specific comments on how effectively
the proposed rule would implement the
policy objectives stated above, and for
additional ways in which ONRR could
further implement those policy
objectives.

ONRR’s royalty program is “a
complex and highly technical regulatory

”

program, in which the identification
and classification of relevant criteria
necessarily require significant expertise
and entail the exercise of judgment
grounded in policy concerns.” Amoco
Prod. Co. v. Watson, 410 F.3d 722, 729
(D.C. Cir. 2005) (internal quotations and
citation omitted). FOGRMA grants the
Secretary authority to “prescribe such
rules and regulations as he deems
reasonably necessary to carry out this
chapter.” See 30 U.S.C. 1751(a); see
also, e.g., 30 U.S.C. 1719. Re-evaluating
the best means of balancing these
statutory priorities within the bounds of
the specific commands of the statute, as
called for in the Executive and
Secretarial Orders, is well within the
scope of authority that Congress
delegated to ONRR under FOGRMA.

C. ONRR’s Rulemaking Authority

Congress gave the Secretary authority
to promulgate regulations concerning “a
comprehensive inspection, collection
and fiscal and production accounting
and auditing system to provide the
capability to accurately determine oil
and gas royalties, interest, fines,
penalties, fees, deposits, and other
payments owed, and to collect and
account for such amounts in a timely
manner.” 30 U.S.C. 1711(a). The
Secretary, in turn, assigned these duties
to ONRR’s predecessor, a program
within the Minerals Management
Service. 47 FR 4751, February 2, 1982;
Secretarial Order 3071, as amended on
May 10, 1982; see also 30 CFR 201.100
(2006). Secretarial Order 3299, as
amended on August 29, 2011, created
ONRR and delegated to it the “royalty
and revenue management function of
the Minerals Management Service.”

ONRR has the authority to amend its
rules, consistent in large part with the
policy established in the Executive and
Secretarial Orders, so long as ONRR: (1)
Displays “awareness that it is changing
position,” (2) shows that “the new
policy is permissible under the statute,”
(3) “believes” that the new policy is
better than the old, and (4) provides
““good reasons” for the new policy,
which, if the “new policy rests upon
factual findings that contradict those
which underlay its prior policy,” must
include ‘“‘a reasoned explanation . . .
for disregarding facts and circumstances
that underlay or were engendered by the
prior policy.” Fox, 556 U.S. at 515—16.

Importantly, ONRR is not limited to
an analysis of whether facts or
circumstances changed since the 2016
Valuation Rule. Instead, ONRR may
look to other “good reasons” to adopt
new policy—including the objectives of
certain Executive and Secretarial Orders

and weighing facts differently
considering those objectives.

ONRR does not need to base a revised
decision upon a change of facts or
circumstances. A revised rulemaking
based “on a reevaluation of which
policy would be better in light of the
facts” is “well within an agency’s
discretion,” and “[a] change in
administration brought about by the
people casting their votes is a perfectly
reasonable basis for an executive
agency’s reappraisal of the costs and
benefits of its programs and
regulations.” Nat’l Ass’n of Home
Builders, 682 F.3d at 1038 and 1043
(citations omitted).

D. What This Proposed Rule Does

1. Index-Based Options for Valuing
Federal Gas

The 2016 Valuation Rule adopted an
index-based valuation option for non-
arm’s-length sales (that is, sales under
contracts that do not satisfy the “arm’s-
length contract” definition under
§1206.20 or sales that do not occur
under a contract) of unprocessed gas,
natural gas liquids (“NGLs”), and
residue gas. The 2016 Valuation Rule set
royalty value at the highest monthly
bidweek price (less a specified
deduction) for unprocessed gas and
residue gas, and the average monthly
bidweek price (less a specified
deduction) for NGLs, from a publicly-
available publication at an accessible
index-pricing point. Currently approved
publications can be found at https://
www.onrr.gov/Valuation/federal-gas-
index-option.htm.

In the 2016 Valuation Rule, ONRR
explained that the gross proceeds
accruing under an arm’s-length
transaction is generally the most
accurate indicator of value. But given
the complexity of non-arm’s-length
dispositions, it was appropriate to
provide the index-based valuation
option to increase simplicity and reduce
administrative burdens to ONRR and
industry.

Complex valuation situations related
to marketable condition, transportation,
and processing are not limited to non-
arm’s-length dispositions. So similar
benefits—notably reductions to
industry’s administrative burdens—
could be gained by extending the index-
based valuation option to arm’s-length
dispositions. Further, because industry
is in the process of altering its
accounting and reporting processes to
monitor and use index-based valuation
for its non-arm’s-length dispositions, it
stands to gain additional efficiencies
from applying those same processes to
arm’s-length dispositions.


https://www.onrr.gov/Valuation/federal-gas-index-option.htm
https://www.onrr.gov/Valuation/federal-gas-index-option.htm
https://www.onrr.gov/Valuation/federal-gas-index-option.htm
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ONRR maintains that arm’s-length
dispositions are most often the strongest
indicator of market value, and that
market value is generally the most
appropriate measure for royalty value.
This proposed rule would attempt to
further the 2016 Valuation Rule’s
progress by closing the gap between
royalty values determined using the
gross proceeds accrued under arm’s-
length dispositions and royalty values
determined under index-based
valuation.

In the 2016 Valuation Rule, ONRR
designed the index-based valuation
option to result in royalty values that
are generally greater than those based on
gross proceeds. The greater value
protected ONRR’s ability to collect at
least as much in royalties using index-
based valuation as it would using a non-
index method (that is, using gross
proceeds). ONRR stated that any
increase in royalty value would be offset
by the reduced administrative burden
that the index-based option’s simplicity
and clarity afforded a lessee. Based on
a review of data from production
months in 2007 through 2010, ONRR
determined that the estimated royalty
value using an index-based valuation
option would result in consistently
higher royalties due than the average
value received under gross-proceeds-
based reporting.

When ONRR uses the term,
“published average bidweek price,” or
“bidweek average” for short, it refers to
what many publications call the
“in