>
GPO,

Federal Register/Vol. 75, No. 19/Friday, January 29, 2010/ Notices

4897

NSCC believes the proposed rule
change is consistent with the
requirements of Section 17A of the Act?
and the rules and regulations
thereunder applicable to NSCC because
the proposed rule change facilitates the
prompt and accurate clearance and
settlement of securities transactions by
protecting the NSCC’s net settlement
process while continuing to provide a
central delivery point for physical
deliveries of envelopes with constrained
payment processing. The changes will
reduce the NSCC’s exposure to potential
losses from Member defaults,
insolvencies, mistakes, and fraud and
will appropriately shift the risk outside
NSCG, to the contracting Members in an
ESS transaction.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

NSCC does not believe that the
proposed rule change would impose any
burden on competition.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

Written comments relating to the
proposed rule change have not been
solicited or received. NSCC will notify
the Commission of any written
comments received by NSCC.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within thirty-five days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
ninety days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve the proposed
rule change or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

1V. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commissions Internet
comment form (http://www.sec.gov/

515 U.S.C. 78q-1.

rules/sro.shtml) or Send an e-mail to
rule-comments@sec.gov. Please include
File Number SR-NSCC-2010-01 on the
subject line.

Paper Comments

¢ Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number SR-NSCC-2010-01. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 100 F Street, NE., Washington,
DC 20549-1090, on official business
days between the hours of 10 a.m. and
3 p.m. Copies of such filings will also
be available for inspection and copying
at the principal office of the NSCC and
on NSCC’s Web site at http://
www.dtcc.com/downloads/legal/
rule filings/2010/nscc/2010-01.pdf. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-NSCC-2010-01 and should
be submitted on or before February 19,
2010.

For the Commission by the Division of
Trading and Markets, pursuant to delegated
authority.®

Florence E. Harmon,

Deputy Secretary.

[FR Doc. 2010-1852 Filed 1-28-10; 8:45 am]
BILLING CODE 8011-01-P

617 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-61407; File No. SR-NYSE-
2010-02]

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by New York
Stock Exchange LLC To Amend
Certain of Its Initial Listing
Requirements

January 21, 2010.

Pursuant to Section 19(b)(1) ? of the
Securities Exchange Act of 1934 (the
“Act”),2 and Rule 19b—4 thereunder,3
notice is hereby given that, on January
7, 2010, New York Stock Exchange LLC
(the “NYSE” or the “Exchange”) filed
with the Securities and Exchange
Commission (“SEC” or “Commaission”)
the proposed rule changes as described
in Items I and II below, which items
have been prepared by the Exchange.
The Commission is publishing this
notice to solicit comments on the
proposed rule changes from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend
certain of its initial listing requirements
as they relate to companies listing in
connection with a firm commitment
underwritten public offering whose
common stock is registered under the
Securities Exchange Act of 1934 prior to
listing but not listed on a national
securities exchange.

The text of the proposed rule change
is available on the Exchange’s Web site
(http://www.nyse.com), at the
Exchange’s Office of the Secretary and
at the Commission’s Public Reference
room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The NYSE has prepared summaries, set
forth in Sections A, B and C below, of
the most significant aspects of such
statements.

115 U.S.C. 78s(b)(1).
215 U.S.C. 78a.
317 CFR 240.19b—4.
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A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Section 102.01B of the Exchange’s
Listed Company Manual (the “Manual”)
requires that a company listing at the
time of its initial public offering (“IPO”)
or as a result of a spin-off or under the
Affiliated Company standard of Section
102.01C(iii) must demonstrate an
aggregate market value of publicly-held
shares (“public float”) of $40 million at
the time of listing. All other companies
must have a public float of $100 million
at the time of initial listing. For
purposes of Section 102.01B, an IPO is
defined as an offering by an issuer
which, immediately prior to its original
listing, does not have a class of common
stock registered under the Act. The
distribution requirements set forth in
Section 103.01A for companies listing
under the NYSE’s listing standards for
non-U.S. companies also utilize the
same definition of an IPO. Section
102.01B and 103.01A both provide
that—in connection with an IPO—the
NYSE will rely on a written
commitment from the company’s
underwriter to represent the anticipated
value of the company’s offering to
demonstrate the company’s compliance
with the applicable public float
requirement.4

The Exchange proposes to add a new
definition for use in Sections 102.01B
and 103.01A. The proposed definition
would classify a company as listing at
the time of its “Initial Firm Commitment
Underwritten Public Offering” if (i)
Such company has a class of common
stock registered under the Act, (ii) such
common stock has not been listed on a
national securities exchange during the
period since the commencement of its
current registration under the Act,® and
(iii) such company is listing in
connection with a firm commitment
underwritten public offering that is its
first firm commitment underwritten
public offering of its common stock
since the registration of its common
stock under the Act. The Exchange
would apply the $40 million public
float requirement of Section 102.01B to
a company listing in connection with its
Initial Firm Commitment Underwritten
Public Offering. Notwithstanding the
fact that a company is listing in
connection with its Initial Firm
Commitment Underwritten Public

4 Section 103.01A requires a worldwide public
float of $100 million for all listings.

5 A company which had previously been listed
but was taken private prior to its current
registration under the Act would qualify.

Offering, the Exchange will apply the
$100 million market value of publicly-
held shares standard of Section 102.01B
if there is significant trading volume in
the company’s securities in the over-the-
counter market prior to listing. In
addition, the Exchange will generally
apply the $100 million test if the
company has previously registered on
one or more Securities Act registration
statements the sale of significant
numbers of shares of the class that the
company proposes to list, unless there
is evidence that subsequent trading has
been very limited.

Companies not listing in connection
with an IPO are generally transferring
their listing from another national
securities exchange. These companies
have a history of trading in a liquid
market and, in general, there is no
reason to believe that their public float
will significantly increase in size simply
as a result of transferring to the NYSE.
On the other hand, companies listing in
connection with an IPO have generally
not previously had a trading market
with significant liquidity and it has
been the NYSE’s experience that
officers, directors and holders of more
than 10% of the company’s stock—
whose shares are not counted as part of
the public float—in many cases sell
significant amounts of stock into the
public markets after listing. This
possibility of sales of shares by insiders
after the IPO gives rise to a reasonable
expectation that a company’s public
float will increase significantly over
time after its IPO and the Exchange
believes that the lower public float
requirement for IPOs is an appropriate
response to that fact.

While most companies listing on the
NYSE do so upon consummation of an
IPO, a spin-off or a carve-out or upon
transfer from another exchange, the
NYSE occasionally receives applications
for listing from companies whose
common stock was registered under the
Act prior to listing but which were
neither listed on another exchange nor
had a liquid trading market prior to
listing. Typically, these are companies
that have never undertaken a firm
commitment underwritten public
offering but have voluntarily registered
their common stock under the Act or
incurred an obligation to register under
Section 12(g) of the Act because the
number of holders of their common
stock exceeded the minimum
established under SEC rules. These
companies may seek to list in
connection with a public offering which
the company and the market will view
as essentially identical to an IPO—as it
is the first broadly distributed public
equity offering by the company—but

which will not meet the NYSE’s
definition of an IPO, as the company’s
common stock was registered under the
Act immediately prior to the listing.
These companies will generally not
have a large public float at the time of
initial listing, as there will not have
been any prior transaction that led to a
significant distribution event and, in the
absence of a listing, the company will
not have had a liquid trading market.
The Exchange believes that these
companies are more similar to
companies listing in connection with an
IPO than to companies transferring from
another exchange. As with companies
listing in connection with an IPO, these
companies are undertaking their first
major public distribution of their stock
and will have their first truly liquid
trading market after listing. As such, the
Exchange believes that there is a
reasonable basis for concluding that the
public float of these companies will
increase over time in the same way as
is the case for a company after its IPO.
Consequently, the Exchange believes it
is generally appropriate to subject
companies listing in connection with an
Initial Firm Commitment Underwritten
Public Offering to the same public float
requirements as companies listing in
connection with an IPO.
Notwithstanding the foregoing, the
Exchange recognizes that there are
companies that have significant trading
volume on the over-the-counter market
and which are more similar to
companies trading on a national
securities exchange than to the closely-
held companies with illiquid stocks for
which the Initial Firm Commitment
Underwritten Public Offering provision
is proposed. The Exchange will
continue to apply the $100 million
public float requirement to those types
of companies. In addition, there are
companies traded on the over-the-
counter market that have sold
significant numbers of equity securities
pursuant to Securities Act registration
statements, either in direct placements
or best efforts underwritings. The
Exchange will generally apply the $100
million public float requirement to
those companies, unless there is only
very limited trading activity in such
securities in the over-the-counter
market, as they are also more similar to
companies trading on a national
securities exchange than to the closely-
held companies with illiquid stocks for
which the Initial Firm Commitment
Underwritten Public Offering provision
is proposed.

The Exchange also believes that it is
appropriate to amend Sections 102.01B
and 103.01A to allow the Exchange to
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(i) base its determination as to whether
a company listing in connection with an
Initial Firm Commitment Underwritten
Public Offering has complied with the
$4 stock price initial listing requirement
on the public offering price in the Initial
Firm Commitment Underwritten Public
Offering and (ii) rely on a letter from the
company’s underwriter in the Initial
Firm Commitment Underwritten Public
Offering as evidence of compliance with
the applicable public float requirement.
These changes do not modify the
quantitative public float requirement for
companies whose common stock was
registered prior to listing but which are
not transferring from another exchange.
Rather, (i) in the case of the $4 stock
price requirement, it recognizes the fact
that the offering price is a better gauge
of the stock’s likely trading price after
listing than would be provided by any
limited trading occurring in the over-
the-counter market, and (ii) in the case
of the public float requirement, it
recognizes the fact that companies
listing in connection with an Initial
Firm Commitment Underwritten Public
Offering typically will not have a
significant public float prior to
consummating their offering, but will be
able to demonstrate the required public
float at the time of listing. The Exchange
also proposes to amend the domestic
company financial listing standards of
Section 102.01C and the non-U.S.
company financial listing standards of
Section 103.01B to permit the Exchange
to rely on a letter from the company’s
underwriter as evidence of compliance
with the market capitalization
requirements of the various financial
listing standards for companies listing
in connection with an Initial Firm
Commitment Underwritten Public
Offering.

The Exchange believes that the
proposed rule change is consistent with
the protection of investors and the
public interest and does not raise any
novel regulatory issues. The Exchange
notes that the $40 million public float
requirement for domestic IPOs and $100
million worldwide public float
requirement for non-U.S. companies are
both higher than the public float
requirements under the various Nasdaq
Global Market initial listing standards,
which range from $8 million to $20
million. The Exchange also notes that
Nasdaq Global Market does not
distinguish between IPOs and other new
listing for purposes of establishing its
quantitative public float requirements.

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with

Section 6(b) ¢ of the Act, in general, and
furthers the objectives of Section 6(b)(5)
of the Act,” in particular in that it is
designed to promote just and equitable
principles of trade, to foster cooperation
and coordination with persons engaged
in regulating, clearing, settling,
processing information with respect to,
and facilitating transactions in
securities, to remove impediments to
and perfect the mechanism of a free and
open market and a national market
system, and, in general, to protect
investors and the public interest. The
Exchange believes that the proposed
amendment is consistent with the
investor protection objectives of the Act
in that, while it will allow certain
companies to list subject to a lower
public float requirement, that lower
requirement is still set at a high enough
level that only companies that are
suitable for listing on the Exchange will
qualify to list. In addition, in expanding
the circumstances in which the
Exchange may rely on underwriters’
letters to determine compliance with
market capitalization requirements, the
proposed rule change is not
substantively changing the Exchange’s
quantitative initial listing requirements.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

Written comments were neither
solicited nor received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the proposed rule change:
(i) Does not significantly affect the
protection of investors or the public
interest; (ii) does not impose any
significant burden on competition; and
(iii) does not become operative for 30
days after the date of the filing, or such
shorter time as the Commission may
designate if consistent with the
protection of investors and the public
interest, provided that the self-
regulatory organization has given the
Commission written notice of its intent
to file the proposed rule change at least
five business days prior to the date of
filing of the proposed rule change or

615 U.S.C. 78f(b).
715 U.S.C. 78f(b)(5).

such shorter time as designated by the
Commission, the proposed rule change
has become effective pursuant to
Section 19(b)(3)(A) of the Act8 and Rule
19b—4(f)(6) thereunder.®

At any time within 60 days of the
filing of such proposed rule change, the
Commission may summarily abrogate
such rule change if it appears to the
Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Exchange Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NYSE-2010-02 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090.

All submissions should refer to File
Number SR-NYSE-2010-02. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission,1° all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the

815 U.S.C. 78s(b)(3)(A).

917 CFR 240.19b—4(f)(6). In addition, the
Commission notes that Rule 19b—4(f)(6)(iii) requires
a self-regulatory organization to give the
Commission written notice of its intent to file the
proposed rule change at least five business days
prior to the date of filing of the proposed rule
change, or such shorter time as designated by the
Commission. The Exchange has satisfied this
requirement.

10 The text of the proposed rule change is
available on the Commission’s Web site at http://
WWW.SEC.gov.
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public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, on official business days between
the hours of 10 a.m. and 3 p.m. Copies
of the filing also will be available for
inspection and copying at the principal
office of the Exchange. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR-NYSE—
2010-02 and should be submitted on or
before February 19, 2010.

For the Commission, by the Division of

Trading and Markets, pursuant to delegated
authority.1?

Florence E. Harmon,

Deputy Secretary.

[FR Doc. 2010-1849 Filed 1-28-10; 8:45 am]
BILLING CODE 8011-01-P

SOCIAL SECURITY ADMINISTRATION
[Docket No. SSA-2009-0081]

Drug Addiction and Alcoholism

AGENCY: Social Security Administration.
ACTION: Request for Comments.

SUMMARY: We are requesting your
comments about our operating
procedures for determining disability
for persons whose drug addiction or
alcoholism (DAA) may be a contributing
factor material to our determination of
disability.

DATES: To ensure that your comments
are considered, we must receive them
no later than March 30, 2010.
ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2009-0081 so that we may
associate your comments with the
correct document.

Caution: You should be careful to include
in your comments only information that you
wish to make publicly available. We strongly
urge you not to include in your comments
any personal information, such as Social
Security numbers or medical information.

1. Internet: We strongly recommend
that you submit your comments via the
Internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search

1117 CFR 200.30-3(a)(12).

function to find docket number SSA-
2009-0081. The system will issue a
tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Mail your comments to the
Office of Regulations, Social Security
Administration, 137 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Williams, Social Security
Administration, Room 4624 Annex
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, (410) 965—
1020. For information on eligibility or
filing for benefits, call our national toll-
free number, 1-800-772—-1213 or TTY
1-800—-325—-0778, or visit our Internet
site, Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

The law provides that a person shall
not be considered disabled for purposes
of the Social Security Disability
Insurance or the Supplemental Security
Income programs if his or her DAA is
a contributing factor material to our
determination of disability. Sections
223(d)(2)(C) and 1614(a)(3)(]) of the
Social Security Act (Act) (42 U.S.C.
423(d)(2)(C) and 1382c(a)(3)())). If we
find that a person is disabled and we
have medical evidence of DAA, we must
decide whether the DAA is material to
our determination of disability. To do
this, we evaluate which of the person’s
disabling physical and mental
limitations would remain if he or she
stopped using drugs or alcohol. We then
determine whether any or all of these
remaining limitations would be
disabling. The DAA is material to our
determination of disability when we
find that the person’s remaining
limitations would not be disabling. 20
CFR 404.1535, 416.935.

To provide guidance on how we
interpret the DAA provisions of the Act,

we issued instructions to our employees
in an Emergency Message on August 30,
1996.1 We later included some of those
instructions in our Program Operations
Manual System (POMS).2 Since 1996 we
have used these instructions and our
regulations 3 to determine whether a
person’s DAA is a contributing factor
material to our determination of
disability.

Request for Comments

We are asking for your comments on
the procedures we follow when
evaluating DAA. In particular, we
would like your opinion about what, if
any, changes you think we should make
to our instructions. For example, do you
have any suggestions about:

e What evidence we should consider
to be medical evidence of DAA?

e How we should evaluate claims of
people who have a combination of DAA
and at least one other physical
impairment?

e How we should evaluate the claims
of people who have a combination of
DAA and at least one other mental
impairment?

e Whether we should include using
cigarettes and other tobacco products in
our instructions?

e How long a period of abstinence or
nonuse we should consider to
determine whether DAA is material to
our determination of disability?

e Whether there is any special
guidance we can provide for people
with DAA who are homeless?

Please see the information under
ADDRESSES earlier in this document for
methods to give us your comments. We
will not respond to your comments, but
we will consider them when we decide
whether and how we should update our
current instructions.

Dated: January 22, 2010.
Michael J. Astrue,
Commissioner of Social Security.
[FR Doc. 2010-1834 Filed 1-28-10; 8:45 am]
BILLING CODE 4191-02-P

1You can read the Emergency Message here:
https://secure.ssa.gov/apps10/public/reference.nsf/
1¢87f767ab05e983852574da00547b35/4€8211854
b65¢36d852574da005a91e0!OpenDocument.

2You can read the POMS instruction here:
https://secure.ssa.gov/apps10/poms.nsf/Inx/
0490070050.

320 CFR 404.1535 and 416.935.
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