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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 318, 319, 330, and 352
[Docket No. APHIS-2008-0076]

RIN 0579-AC98

Plant Pest Regulations; Update of
Provisions

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; withdrawal and
reproposal.

SUMMARY: We are proposing to revise
our regulations regarding the movement
of plant pests. We are proposing criteria
regarding the movement and
environmental release of biological
control organisms, and are proposing to
establish regulations to allow the
importation and movement in interstate
commerce of certain types of plant pests
without restriction by granting
exceptions from permitting
requirements for those pests. We are
also proposing to revise our regulations
regarding the movement of soil. This
proposed rule replaces a previously
published proposed rule, which we are
withdrawing as part of this document.
This proposal would clarify the factors
that would be considered when
assessing the risks associated with the
movement of certain organisms and
facilitate the movement of regulated
organisms and articles in a manner that
also protects U.S. agriculture.

DATES: We will consider all comments
that we receive on or before March 20,
2017.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2008-0076.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2008-0076, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2008-0076 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to

help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Colin D. Stewart, Assistant Director;
Pests, Pathogens, and Biocontrol
Permits Branch, Plant Health Programs,
PPQ, APHIS, 4700 River Road, Unit 133,
Riverdale, MD 20737-1236; (301) 851—
2237.

SUPPLEMENTARY INFORMATION:

Background

Under the Plant Protection Act (7
U.S.C. 7712 et seq., referred to below as
the PPA or the Act), the Secretary of
Agriculture has authority to carry out
operations or measures to detect,
control, eradicate, suppress, prevent, or
retard the spread of plant pests. Section
7711(a) of the Act provides that “no
person shall import, enter, export, or
move in interstate commerce any plant
pest, unless the importation, entry,
exportation, or movement is authorized
under general or specific permit and in
accordance with such regulations as the
Secretary may issue to prevent the
introduction of plant pests into the
United States or the dissemination of
plant pests within the United States.”
The Act gives the United States
Department of Agriculture (USDA) the
flexibility to respond appropriately to a
wide range of needs and circumstances
to protect American agriculture against
plant pests. The Act defines a plant pest
as “‘any living stage of any of the
following that can directly or indirectly
injure, cause damage to, or cause
disease in any plant or plant product:
(A) A protozoan; (B) A nonhuman
animal; (C) A parasitic plant; (D) A
bacterium; (E) A fungus; (F) A virus or
viroid; (G) An infectious agent or other
pathogen; (H) Any article similar to or
allied with any of the articles specified
in the preceding subparagraphs.”

In addition, section 412(a) of the Act
provides that the Secretary may prohibit
or restrict the importation, entry,
exportation, or movement in interstate
commerce of, among other things, any
biological control organism if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction into the United
States or the dissemination of a plant
pest or noxious weed within the United
States. The Act defines a biological
control organism as “‘any enemy,
antagonist, or competitor used to control
a plant pest or noxious weed.”

The purpose of the regulations in
“Subpart—Movement of Plant Pests” (7
CFR 330.200 through 330.212) and
“Subpart—Movement of Soil, Stone,
and Quarry Products” (7 CFR 330.300
through 330.301) is to prevent the

dissemination of plant pests into the
United States, or interstate, by
regulating the importation and interstate
movement of plant pests, soil, stone,
and quarry products.

These regulations were issued by the
Animal and Plant Health Inspection
Service (APHIS) under the authority
provided by, among other statutes, the
Department of Agriculture Organic Act
of 1944, as amended (7 U.S.C. 147a),
and the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa through 150jj),
both of which were superseded and
repealed by the PPA. Most of the
provisions of the PPA regarding the
importation and movement of plant
pests were modeled on or directly
derived from these two Acts; thus, the
enactment of the PPA did not
necessitate a major revision of the
subpart. However, the PPA did contain
provisions that clarified the authority in
the earlier Acts regarding, among other
things, our ability to regulate the
importation and interstate movement of
biological control organisms, as well as
noxious weeds and associated articles.

Accordingly, on October 9, 2001 (66
FR 51340-51358, Docket No. 95—-095-2),
we published in the Federal Register a
proposed rule which would have
revised the plant pest regulations.
Among other proposed provisions, it
would have established a notification
process that could be used as an
alternative to the permitting system,
provided for the environmental release
of organisms for the biological control of
weeds, and updated the text of the
subpart to reflect the provisions of the
PPA.

We solicited comments for 60 days
ending December 10, 2001. We received
1,332 comments by that date. They were
from State Departments of Agriculture,
a State fish and wildlife agency,
universities, plant societies, biocontrol
organizations, USDA’s Forest Service
and Agricultural Research Service, the
U.S. Environmental Protection Agency
(EPA), zoological associations, the
World Trade Organization,
pharmaceutical groups and biological
supply companies, wildlife protection
and conservation groups, trade
organizations, butterfly breeders and
associations, elementary schools, and
private citizens.

The majority of the comments that we
received were from schools and
students who requested that we
continue to allow the environmental
release of Monarch butterflies as part of
a learning curriculum. Some of these
commenters also requested that we
continue to allow the environmental
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release of Monarch butterflies for
weddings and other ceremonies.?

We also received comments that
addressed the proposed rule both
generally and in regard to its specific
provisions. Commenters often requested
clarification regarding or suggested
modification to several of the rule’s
provisions, but were, on the whole,
generally supportive of the proposed
rule. Accordingly, based on our
evaluation of the comments that we
received, we planned to issue a final
rule.

However, the events of September 11,
2001, led to a further evaluation of our
proposal to determine whether the
proposed provisions had sufficient
safeguards governing our permitting
process. Specifically, we evaluated
whether an aspect of our proposal,
which would have authorized the
importation of regulated organisms
without prior issuance of a permit,
provided that the party receiving the
organisms had entered into a
compliance agreement with APHIS,
could serve as a potential venue for
bioterrorism. We also temporarily
suspended issuance of new plant pest
permits.

In addition, on March 31, 2003,
USDA'’s Office of the Inspector General
(OIG) issued an audit of APHIS’
permitting programs. Among other
things, the audit examined APHIS’
issuance of plant pest permits, and its
administration of the permitting
process. The audit suggested that we
implement ePermits, a more thorough
and technologically advanced
permitting database than that used at
the time, that we discontinue our
practice at the time of issuing ‘“‘blanket”
permits to individuals or organizations
to move plant pests and biological
control organisms in favor of specific
permits for each movement of a
regulated organism, that we require
more thorough documentation of an
organism’s intended use on each permit
application, that we develop risk-based
criteria for deciding whether or not to
issue a permit for a particular
movement, that we inspect the
destinations listed on permit

1Under this proposed rule, which withdraws our
2001 proposal, we would authorize the issuance of
permits for the environmental release of Monarch
butterflies in accordance with current practices.
Under these practices, permits issued to permittees
who reside east of the Rocky Mountains would
authorize the environmental release of Monarch
butterflies east of the Rockies, while those issued
for permittees who reside west of the Rocky
Mountains would authorize the environmental
release of Monarch butterflies west of the Rockies.
This is because there are two distinct ecological
ranges for Monarchs in the United States, with each
terminating at the Rocky Mountains.

applications more regularly to evaluate
their suitability for the organisms held
onsite, and that we establish clear
protocols, with an adequate degree of
APHIS oversight, regarding the disposal
of organisms once a permit expires. A
2007 followup OIG audit again
encouraged us to fully implement
ePermits, particularly at ports of entry
into the United States.

Although APHIS has not
substantively revised the regulations in
the subpart since the promulgation of
the PPA and the release of the OIG
audits, these audit reports have
informed Agency decisions regarding
our regulation of the movement of plant
pests, biological control organisms, and
associated articles.

In this proposal, we are withdrawing
our 2001 proposed rule and replacing it
with an alternative proposal. This
proposal retains several of the
provisions of the 2001 proposal. For
example, the conditions under which
we would consider an organism a plant
pest, and thus regulated by the subpart,
remain similar to those of the 2001
proposal. However, this proposal also
removes or modifies other provisions of
the 2001 proposal. For example, we
have removed provisions that would
have authorized the movement of
regulated organisms through a process
consisting of compliance agreements
and notification of movement.

Additionally, this proposal also
incorporates new provisions that were
not contained in the 2001 proposed rule
but that would codify procedures that
we have identified as best practices
since that time but not yet added to the
regulations.

The most significant changes in this
new proposal are:

e We are proposing to establish
criteria for the movement and
environmental release of both biological
control organisms of noxious weeds and
those of plant pests; and

e We are proposing to remove
“Subpart—Movement of Soil, Stone,
and Quarry Products” and would
instead regulate these articles in a
subpart titled “Subpart—Movement of
Plant Pests, Biological Control
Organisms, and Associated Articles.”

The full text of the proposed
regulations appears in the rule portion
of this document. Our discussion of the
proposed provisions follows.
Definitions

In addition to our proposed revision
of “Subpart—Movement Plant Pests”
and removal of “Subpart—Movement of
Soil, Stone, and Quarry Products,” we
would also revise § 330.100,
“Definitions,” of “Subpart—General

Provisions,” to incorporate the
applicable new definitions provided by
the PPA and to update or eliminate
some of the definitions currently
provided in that section.

From the PPA, we would add
definitions for the terms article,
biological control organism, enter
(entry), export (exportation), import
(importation), noxious weed, plant, and
plant product; and we would replace
the current definitions of move (moved
and movement), permit, person, plant
pest, and State with the definitions
provided for those terms in the PPA.
However, regarding the definition of
permit, although the PPA definition
mentions the issuance of oral permits,
our proposed definition does not. For
the purposes of the plant pest
regulations, oral permits would not
provide a reliable means of verifying
that a permittee was aware of the permit
conditions at the time he or she was
issued the permit, and would, we
believe, adversely affect APHIS’ ability
to ensure appropriate compliance and
enforcement of our regulatory
requirements.

We would also add definitions for
Animal and Plant Health Inspection
Service (APHIS), biocontainment
facility, EPA, hand-carry, interstate
movement, living, permittee, responsible
individual, secure shipment,
sterilization (sterile, sterilized), taxon
(taxa), transit, and U.S. Customs and
Border Protection (CBP). We will first
discuss what we mean by the term
taxon (taxa). We will then discuss, in
alphabetical order, the definitions of the
other new terms that we are proposing
to add to the regulations.

We would define taxon (taxa) as:
“Any recognized grouping or rank
within the biological nomenclature of
organisms, such as class, order, family,
genus, species, subspecies, pathovar,
biotype, race, forma specialis, or
cultivar.” This proposed definition is
based on the International Plant
Protection Convention’s (IPPC’s)
Glossary of Phytosanitary Terms,?2
which uses taxon, at various points, in
reference to family, species, and
subspecies.

We would define the term Animal
and Plant Health Inspection Service
(APHIS) as: “The Animal and Plant
Health Inspection Service of the United
States Department of Agriculture.”

We would define the term
biocontainment facility as: “A physical
structure, or portion thereof,

2International Standard for Phytosanitary
Measures (ISPM) Number 5. To view this and other
ISPMS, go to https://www.ippc.int/en/core-
activities/standards-setting/ispms/#publications.
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constructed and maintained in order to
contain plant pests, biological control
organisms, or associated articles.”

We would define the term EPA as:
“The Environmental Protection Agency
of the United States.”

We would define the term hand-carry
as: “Importation of an organism that
remains in one’s personal possession
and in close proximity to one’s person.”
Our requirements governing the
movement of plant pests by baggage,
currently found in § 330.212, are
commonly referred to as the “hand-
carry”’ regulations; we are proposing to
revise these requirements.

We would define the term interstate
movement as: ‘“‘Movement from one
State into or through any other State; or
movement within the District of
Columbia, Guam, the U.S. Virgin
Islands, or any other territory or
possession of the United States.”

We would define the term living as:
“Viable or potentially viable.” We are
including “potentially viable”” within
our definition of living because most
viruses and retroviruses of plants and
plant products cannot grow or
reproduce outside of a host cell;
however, once inserted into the cell,
they are capable of both growth and self-
replication, and, over time, exhibit
pathogenic effects. Because of this
potential for both growth and self-
replication, it is generally our policy to
consider such viruses living plant pests,
and to require a permit for their
importation, interstate movement,
transit, or continued curation.

We would define the term permittee
as: “The person to whom APHIS has
issued a permit in accordance with this
part and who must comply with the
provisions of the permit and the
regulations in this part.”

We would define the term responsible
individual as: “The individual who a
permittee designates to oversee and
control the actions taken under a permit
issued in accordance with this part for
the movement or curation of a plant
pest, biological control organism, or
associated article. For the duration of
the permit, the individual must be
physically present during normal
business hours at or near the location
specified on the permit as the ultimate
destination of the plant pest, biological
control organism, or associated article,
and must serve as a primary contact for
communication with APHIS. The
permittee may designate him or herself
as the responsible individual. The
responsible individual must be at least
18 years of age. In accordance with
section 7734 of the PPA, the act,
omission, or failure of any responsible

individual will also be deemed the act,
omission, or failure of a permittee.”

Historically, we have only issued
permits for the movement of plant pests,
biological control organisms, and
associated articles to individuals.
However, as provided for in the
definition of permittee, we would allow
corporate entities to obtain permits
under the revised regulations. This
change will allow for better tracking and
communication regarding a permit or
permit application, and will also make
it clear that the corporation as a whole
is responsible for the permit. In such
instances, we believe that it is of
paramount importance that the
permittee specifies a person whom
APHIS may contact regarding the
actions authorized under the permit
who has first-hand knowledge of these
actions. The responsible individual
would fulfill this role.

We anticipate that, if this rule is
finalized, we would still issue a
significant number of permits to
individuals, rather than corporate
entities. We expect that, for the majority
of such permits, the permittee would
wish to designate him or herself as the
responsible individual; therefore, the
definition of responsible individual
would allow for such designation.

Finally, Section 7734 of the PPA
provides that a person will be held
liable for the acts, omissions, and
failures of an agent acting for that
person, as long as the agent is acting
within the scope of his or her office.
Responsible individuals would be
agents of the permittee pursuant to this
section of the PPA.

We would define the term secure
shipment as: “Shipment of a regulated
plant pest, biological control organism,
or associated article in a container or a
means of conveyance of sufficient
strength and integrity to prevent leakage
of contents and to withstand shocks,
pressure changes, and other conditions
incident to ordinary handling in
transportation.”

We would define the term
sterilization (sterile, sterilized) as: “A
chemical or physical process that results
in the death of all living organisms on
or within the article subject to the
process. Examples include, but are not
limited to, autoclaving and
incineration.”

Note that, for the purposes of this
subpart, the term sterilization does not
refer to techniques that neutralize an
organism by rendering it incapable of
sexual reproduction. We recognize that
this alternate meaning of the term
“sterilization” might be more common
within the regulated community, but
believe that it is clear from the manner

in which we would use the term in the
revised subpart that it would have a
different meaning within these
regulations.

We would define the term transit as:
“Movement from and to a foreign
destination through the United States.”
This definition would replace a
definition currently in the regulations,
through the United States, which we
define as: “From and to places outside
the United States.”

We would define the term U.S.
Customs and Border Protection (CBP)
as: “U.S. Customs and Border Protection
within the Department of Homeland
Security.” This definition would replace
the now outdated definition of Customs
in the current regulations.

In addition, we would substantively
revise the definition of soil. We
currently define soil as: “The loose
surface material of the earth in which
plants grow, in most cases consisting of
disintegrated rock with an admixture of
organic material and soluble salts.” We
would redefine soil as: “The
unconsolidated material from the earth’s
surface that consists of rock and mineral
particles and that supports or is capable
of supporting biotic communities.” This
definition aligns with the current
scientific understanding of soil, and
would resolve ambiguities in the current
definition that could be construed to
suggest that soil includes consolidated
or sterile matter that does not present a
risk of harboring plant pests or noxious
weeds. (For purposes of the regulations,
it does not.) We would also remove the
definition of earth, ““the softer matter
composing part of the surface of the
globe, in distinction from the firm rock,
and including the soil and subsoil, as
well as finely divided rock and other
soil formation materials down to the
rock layer,” from the regulations.

We would remove the definition of
Plant Protection Act. The Act is cited in
the authority citation for part 330, and
we do not believe it is necessary to
define it in the regulations.

We would make nonsubstantive
editorial changes to the definitions of
administrative instructions,
Administrator, Department, Deputy
Administrator, inspector, means of
conveyance, owner, and Plant
Protection and Quarantine Programs.

Finally, we would retain, without
modification, the existing definitions of
garbage, regulated garbage, and shelf-
stable.

Titles of the Part and Subpart

Currently, the title of part 330,
“Federal Plant Pest Regulations;
General; Plant Pests; Soil, Stone, and
Quarry Products; Garbage,” reflects the
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titles of its four subparts. As mentioned
above, we are proposing to revise the
second subpart, currently titled
“Subpart—Movement of Plant Pests,” to
clarify that it regulates the movement
not only of plant pests, but also of
biological control organisms and
associated articles, including soil. Since
we would now regulate soil within that
subpart, we would remove and reserve
the third subpart, “Subpart—Soil,
Stone, and Quarry Products.”

For this reason, we would also update
the title of the second subpart. As
amended, it would now be titled
“Subpart—Movement of Plant Pests,
Biological Control Organisms, and
Associated Articles.”

As aresult of these proposed
revisions, we would also revise the title
of the part. It would now be titled:
“Federal Plant Pest Regulations;
General; Plant Pests, Biological Control
Organisms, and Associated Articles;
Garbage.”

Scope and General Restrictions
(§ 330.200)

The proposed regulations would
begin by establishing the scope of the
revised subpart. Paragraph (a) would
state that no person shall import, move
interstate, transit, or release into the
environment plant pests, biological
control organisms, or associated articles,
unless the importation, interstate
movement, transit, or release into the
environment of the plant pests,
biological control organisms, or
associated articles is:

e Authorized under an import,
interstate movement, or continued
curation permit issued in accordance
with proposed § 330.201;

o Authorized in accordance with
other APHIS regulations in 7 CFR
chapter III;

¢ Explicitly granted an exception or
exemption in the revised subpart from
permitting requirements.

e Authorized under a general permit
issued by the Administrator.

By ‘““authorized in accordance with
other APHIS regulations in 7 CFR
chapter III,” we mean that certain
movements of plant pests or associated
articles are regulated under other APHIS
regulations in title 7. For example, the
transit of a plant pest through the
United States would require a permit
issued in accordance with § 352.5 of the
plant quarantine safeguard regulations
in 7 CFR part 352, and the interstate
movement of regulated associated
articles of domestic quarantine pests
(e.g., host articles of pine shoot beetle or
Asian citrus psyllid) normally require
certificates or limited permits issued in
accordance with their respective

subparts in the domestic quarantine
notice regulations of 7 CFR part 301.

We discuss the exemptions from
permitting requirements that we are
proposing to grant for certain categories
of biological control organisms in the
discussion under the heading
“Biological control organisms
(§330.202),” and the exceptions from
permitting requirements that we are
proposing to grant for certain plant pests
in the discussion under the heading
“Exceptions to permitting requirements
for the importation or interstate
movement of certain plant pests
(§330.204).”

Finally, to date, we have only issued
specific permits, that is, permits issued
to specific persons, for the interstate
movement of plant pests. However,
pursuant to section 7711 of the PPA, the
Administrator may also issue general
permits, that is, general authorizations,
for the importation or interstate
movement of plant pests.

In recent years, we have contemplated
issuing a general, Web-based permit for
the interstate movement of certain plant
pests that we regard to be low-risk
unless they are moved into certain areas
of the United States, rather than specific
permits for the movement of these pests.
If we finalize proposed paragraph (a) of
§330.200 and decide to issue such a
permit, we would announce the
existence, location, and content of this
general permit through a notice in the
Federal Register.

Paragraph (b) of § 330.200 would
specify the types of plant pests that we
would regulate under the revised
subpart. The paragraph would state that,
for the purposes of the subpart, we
would consider an organism to be a
plant pest if the organism either directly
or indirectly injures, causes damage to,
or causes disease in a plant or plant
product, or if the organism or part is an
unknown risk to plants or plant
products, but is similar to an organism
known to directly or indirectly injure,
cause damage to, or cause disease in a
plant or plant product.

This paragraph, which is not found in
the current regulations, is similar to the
criteria for designating an organism a
plant pest that were contained in our
2001 proposal. We have, however, made
two changes to those criteria.

First, while our 2001 proposal would
have designated certain organisms as
plant pests if they directly or indirectly
adversely affected plants, plant parts, or
plant products, in this proposed rule,
we would designate these organisms as
plant pests if the organisms directly or
indirectly injure, cause damage to, or
cause disease in a plant or plant
product. These latter criteria are based

on the definition of plant pest found in
the PPA, and have been our framework
in recent years for determining whether
an organism is a plant pest.

We would also expand the scope of
our 2001 proposal so that we may
consider organisms of an unknown risk
to plants or plant products to be plant
pests, provided that the organisms are
similar to an organism known to
directly or indirectly injure, cause
damage to, or cause disease in a plant
or plant product.

In our 2001 proposal, we did propose
that organisms of an unknown risk to
plants or plant products would require
a permit, but we would have designated
them regulated organisms rather than
plant pests. We also stated that
permitting conditions for such
organisms would be aimed primarily at
affording us an opportunity to identify
and deal with the organisms with some
initial degree of regulatory oversight, in
order to prevent the dissemination of
plant pests into or within the United
States. We thus framed permitting
requirements for such organisms as a
necessary stopgap measure pending
positive identification of the organism
and an assessment of the organism’s
potential risk to plants and plant
products.

However, since 2001, there have been
numerous occasions when applicants
have requested authorization to import
organisms that cannot readily be
identified to the species level for a
significant portion of their lifespans, but
that may be plant pests. For example,
we have issued several plant pest
permits for the importation of larval
scarabs. Before becoming mature, all
scarabs are morphologically similar to
one another and exhibit similar feeding
patterns, but are not plant pests.
However, once mature, certain scarab
species are plant pests. In order to take
this potential for future effects on
plants, plant parts, and plant products
into consideration, in issuing a permit
for any scarab grub, we have considered
it to be a plant pest, and tailored
permitting and containment
requirements accordingly.

Paragraph (c) of § 330.200 would
specify the types of biological control
organisms that we would regulate under
the revised subpart. Although the PPA
defines a biological control organism as
“any enemy, antagonist, or competitor
used to control a plant pest or noxious
weed,” practically speaking, we have
only required permits for certain types
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of biological control organisms since the
PPA was promulgated.? These are:

¢ Invertebrate predators and parasites
(parasitoids) used to control invertebrate
plant pests,

¢ Invertebrate competitors used to
control invertebrate plant pests,

e Invertebrate herbivores used to
control noxious weeds,

e Microbial pathogens used to control
invertebrate plant pests,

¢ Microbial pathogens used to control
noxious weeds, and

¢ Microbial parasites used to control
plant pathogens.

Regarding these types of biological
control organisms, we recognize that
biological control organisms used to
control noxious weeds are also plant
pests, insofar as they injure, cause
damage to, or cause disease in plants.
However, since this effect is desirable
and ultimately beneficial to other
plants, plant parts, and plant products,
it has been our policy to draft permitting
conditions for the movement and
environmental release of these
organisms in a manner that encourages
these effects, unless we have reason to
believe that the organisms may also
have plant pest effects on non-target
plants or plant products.

As noted in the previous paragraphs,
there are some types of biological
control organisms for which we have
not historically issued permits.
However, there may be times when
there would be a risk-based need to
regulate the importation or interstate
movement of an organism that falls
within the PPA’s definition of a
biological control organism, but does
not fall into any of the types of
organisms listed above. For example, if
a microbial parasite that has not
previously been evaluated is put forth
for the control of pathogenic fungi, it
would not fall within the above
categories, but could be an organism we
would wish to regulate out of concern
of the possibility of effects on non-target
plants, such as fungi without
phytopathogenic properties. To this
end, paragraph (c) would also provide
that other types of biological control
organisms could be regulated under the
revised subpart, as determined by
APHIS. This determination would
typically be on a case-by-case basis, and
would be based on a permit application
for movement of an organism which did
not belong to any of the above types, but

31t is worth noting that, prior to the PPA, we
issued permits for the movement and release of
invertebrate herbivores used to control noxious
weeds and microbial pathogens used to control
noxious weeds pursuant to authority in the Federal
Plant Pest Act (FPPA). The FPPA was superseded
and repealed by the PPA.

for which the Administrator determined
it necessary to exercise a degree of
regulatory oversight in order to prevent
the introduction of a plant pest into the
United States or the dissemination of a
plant pest within the United States.
Paragraph (d) would exempt
biological control organism products
that EPA has issued experimental use
permits for or that EPA has registered as
microbial pesticide products having
outdoor uses from regulatory oversight
under the revised subpart. Under the
authority of the Federal Insecticide,
Fungicide and Rodenticide Act (7 U.S.C.
136 et seq., FIFRA), EPA regulates
certain biological control organisms
(eukaryotic microorganisms, prokaryotic
microorganisms, and viruses) as
“substances,” and has established a
registration process for their use as
microbial pesticides. EPA issues
experimental use permits (EUPs) to
allow persons to release these organisms
into the environment on a limited basis
in order to obtain information necessary
to apply to have the organisms
registered as microbial pesticides. EPA
also allows the transfer, sale, and/or
distribution of unregistered pesticides
under certain circumstances in
accordance with its regulations in 40
CFR 152.30. Because registered or
permitted products are already subject
to extensive regulation by EPA, we have
entered into a memorandum of
understanding with EPA stating that we
consider the products to be exempt from
our regulatory oversight, and paragraph
(d) would largely codify the policy in
this memorandum. It would also
address EPA’s provision for the transfer,
sale, and/or distribution of unregistered
pesticides under certain circumstances,
and allow for the importation and
interstate movement of such
unregistered pesticides without APHIS’
oversight, because of EPA’s oversight.

Permit Requirements (§ 330.201)

Section 330.201 would describe the
types of permits that APHIS issues for
plant pests, biological control
organisms, and associated articles, the
process for applying for a permit, and
the manner in which APHIS acts on
permit applications.

Paragraph (a) of § 330.201 would
provide information regarding the types
of permits that APHIS issues for plant
pests, biological control organisms, and
associated articles. It would state that
we issue import permits, interstate
movement permits, continued curation
permits, and transit permits.

Paragraph (a)(1) would provide
information regarding import permits. It
would state that APHIS issues import
permits to persons for secure shipment

from outside the United States into the
territorial limits of the United States;
that, when import permits are issued to
individuals, these individuals must be
18 years of age or older and have a
physical address within the United
States; and that, when import permits
are issued to corporate persons, these
persons must maintain an address or
business office in the United States with
a designated individual for service of
process.4

Paragraph (a)(2) would provide
information regarding interstate
movement permits. It would state that
interstate movement permits are issued
to persons for secure shipment from any
State into or through any other State;
that, when interstate movement permits
are issued to individuals, these
individuals must be 18 years of age or
older and have a physical address
within the United States; and that, when
interstate movement permits are issued
to corporate persons, these persons must
maintain an address or business office
in the United States with a designated
individual for service of process.

Both import and interstate movement
permits may contain conditions
regarding the manner in which an
organism may be moved from the
destination listed on the permit. Such
conditions are necessary to ensure that
the organism is moved in a manner that
will prevent its escape and
dissemination and to ensure that the
new facility to which it will be moved
is capable of providing the necessary
level of containment.

On a related matter, applicants for
import and interstate movement permits
should be aware that States and
localities may have laws and regulations
that restrict the movement or release of
plant pests, biological control
organisms, and associated articles for
various reasons (for example, impact on
the environment of the State or locality).
We encourage applicants to consult
with these authorities prior to applying
for a permit.

Paragraph (a)(3) would provide
information regarding continued
curation permits. It would state that
continued curation permits are issued in
conjunction with and prior to the
expiration date for an import permit or
interstate movement permit, in order for
the permittee to continue the actions
listed on the import permit or interstate

4Please note that other Federal agencies have
separate regulatory authority related to the
importation of secure shipments of plant pests,
biological control organisms, and associated
articles. For example, pursuant to their general
regulatory authority, DHS requires formal entry for
organisms and soil that are imported via hand-carry
or express courier organizations.
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movement permit following the
expiration of the original permit. It
would also state that, when continued
curation permits are issued to
individuals, these individuals must be
18 years of age or older and have a
physical address within the United
States. It would further state that, when
continued curation permits are issued to
corporate persons, these persons must
maintain an address or business office
in the United States with a designated
individual for service of process.

Paragraph (a)(4) would provide
information regarding transit permits. It
would state that transit permits are
issued for secure shipments through the
United States, and that such permits are
issued in accordance with 7 CFR part
352. As we mentioned above, § 352.5 of
that part contains permitting
requirements for transit permits.

However, part 352 currently provides
for the transit of plant pests, but does
not provide for the transit of biological
control organisms. Therefore, we would
amend part 352 to include references to
biological control organisms. (For this
reason, we would also amend part 352
to add definitions for the terms
biological control organism and noxious
weed, and to revise the definitions for
Deputy Administrator, person, plant
pest, and soil. The revised definitions
would be identical to the ones we are
proposing for part 330.)

Currently, part 330 contains
provisions for the issuance of several
additional types of permits: Permits for
plant pest movement associated with
national defense projects, permits for
means of conveyance, and courtesy
permits for organisms that are not
subject to APHIS regulation. However,
we no longer issue a special type of
permit specifically for national defense
projects; if such a permit application
arises, we issue the appropriate type of
movement permit, and specify as a
permit condition that the use of the
organism is for a national defense
project. Similarly, we do not issue
permits specifically for means of
conveyance; if we have reason to believe
the means of conveyance may be an
associated article, we regulate it as such
and issue the appropriate movement

ermit.

Until 2009, we issued courtesy
permits in order to facilitate the
movement of organisms that were not
regulated under 7 CFR part 330, but that
were similar enough to a known plant
pest or biological control organism that
their movement might otherwise be
impeded if they were not accompanied
by some sort of documentation from
APHIS during transit. However,
courtesy permits historically generated

much confusion in the public and
especially in the research community.
The application form for courtesy
permits was identical to the application
for other types of permits, and the
courtesy permit itself looked like other
permits. This periodically led to the
misunderstanding by some researchers
that courtesy permits were required for
the movement of certain organisms that
were, in actuality, not subject to APHIS
regulation. For these reasons, in recent
years, Plant Protection and Quarantine
(PPQ) has discontinued its issuance of
courtesy permits for organisms that are
similar to plant pests or biological
control 