>
GPO,

40914

Federal Register/Vol. 88, No. 119/ Thursday, June 22, 2023/ Notices

The DS-2029 is also available in an
online format (known as “eCRBA”). The
eCRBA will allow applicants to enter
their data, upload required documents,
pay fees, and schedule an appointment
to appear at the adjudicating post for an
interview. Additionally, the applicant
will be able to check the status of their
application. The eCRBA pilot launched
in March 2019 at posts located in
Toronto, Mexico City, Frankfurt, Paris,
Tokyo, and Sydney. The Department
continues to work on enhancements
with an anticipated phased global
rollout in 2023.

Kevin E. Bryant,

Deputy Director, Office of Directives
Management, Department of State.

[FR Doc. 2023-13227 Filed 6-21-23; 8:45 am)]
BILLING CODE 4710-06-P

DEPARTMENT OF STATE
[Public Notice: 12103]

Notice of Public Meeting in Preparation
for International Maritime Organization
Council 129 Meeting

The Department of State will conduct
a public meeting at 10:00 a.m. on
Thursday, July 13, 2023, both in-person
at Coast Guard Headquarters in
Washington, DC, and via teleconference.
The primary purpose of the meeting is
to prepare for the 129th session of the
International Maritime Organization’s
(IMO) Council (C 129) to be held in
London, United Kingdom from Monday,
July 17, 2023 to Friday, July 21, 2023.

Members of the public may
participate up to the capacity of the
teleconference phone line, which can
handle 500 participants or up to the
seating capacity of the room if attending
in person. The meeting location will be
the United States Coast Guard
Headquarters, 5PS Conference Room,
and the teleconference line will be
provided to those who RSVP. To RSVP,
participants should contact the meeting
coordinator, LT Emily Rowan, by email
at Emily.K.Rowan@uscg.mil. LT Rowan
will provide access information for in-
person and virtual attendance.

The agenda items to be considered at
this meeting mirror those to be
considered at Gouncil 129, and include:
—Adoption of the agenda
—Report of the Secretary-General on

credentials
—Rules of Procedure
—Strategy, planning and reform
—Resource Management
—Results-based budget for 2024-2025
—Consolidated text of the IMO

Convention
—IMO Member State Audit Scheme

—Reports of the Maritime Safety
Committee

—Reports of the Marine Environmental
Protection Committee

—Report of the Legal Committee
—Report of the Facilitation Committee
—Protection of vital shipping lanes
—Assembly matters

—External relations

—Report on the status of the Convention
and membership of the Organization

—Report on the status of conventions
and other multilateral instruments in
respect of which the Organization
performs functions

—Hybrid meeting capabilities
—Matters arising from G/ES.35
—Appointment of the Secretary-General

—Place, date and duration of the next
session of the Council (C 130) and
substantive items for inclusion in the
provisional agendas for the next two
sessions of the Council (C 130 and C
131)

—Supplementary agenda items, if any

Please note: the IMO may, on short
notice, adjust the C 129 agenda to
accommodate the constraints associated
with the meeting format. Any changes to
the agenda will be reported to those
who RSVP.

Those who plan to participate should
contact the meeting coordinator, LT
Emily Rowan, by email at
Emily.K.Rowan@uscg.mil, or in writing
at 2703 Martin Luther King Jr. Ave. SE,
Stop 7509, Washington, DC 20593—
7509, by July 6, 2023. Please note that,
due to security considerations, two
valid, government issued photo
identifications must be presented to
gain entrance to the Douglas A. Munro
Coast Guard Headquarters Building at
St. Elizabeth’s. This building is
accessible by taxi, public transportation,
and privately owned conveyance (upon
request). Additionally, members of the
public needing reasonable
accommodation should advise the
meeting coordinator not later than July
6, 2023. Requests made after that date
will be considered but might not be
possible to fulfill.

Additional information regarding this
and other IMO public meetings may be
found at: https://www.dco.uscg.mil/
IMO.

(Authority: 22 U.S.C. 2656)

Emily A. Rose,

Coast Guard Liaison Officer, Office of Ocean
and Polar Affairs, Department of State.

[FR Doc. 2023-13201 Filed 6—21-23; 8:45 am]
BILLING CODE 4710-09-P

SURFACE TRANSPORTATION BOARD
[Docket No. EP 290 (Sub-No. 5) (2023-3)]

Quarterly Rail Cost Adjustment Factor

AGENCY: Surface Transportation Board.

ACTION: Approval of rail cost adjustment
factor.

SUMMARY: The Board has approved the
third quarter 2023 Rail Cost Adjustment
Factor (RCAF) and cost index filed by
the Association of American Railroads.
The third quarter 2023 RCAF
(Unadjusted) is 0.975. The third quarter
2023 RCAF (Adjusted) is 0.389. The
third quarter 2023 RCAF-5 is 0.372.
DATES: Applicability Date: July 1, 2023.
FOR FURTHER INFORMATION CONTACT:
Pedro Ramirez at (202) 245—0333. If you
require an accommodation under the
Americans with Disabilities Act, please
call (202) 245—-0245.

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Board’s decision, which is available
at www.stb.gov.

Decided: June 15, 2023.

By the Board, Board Members Fuchs,
Hedlund, Oberman, Primus, and Schultz.

Brendetta Jones,

Clearance Clerk.

[FR Doc. 2023-13249 Filed 6—21-23; 8:45 am]
BILLING CODE 4915-01-P

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Notice of Interagency Labor Committee
for Monitoring and Enforcement Final
Procedural Guidelines for Petitions
Pursuant to the USMCA

AGENCY: Office of the United States
Trade Representative (USTR).
ACTION: Notice.

SUMMARY: The Interagency Labor
Committee for Monitoring and
Enforcement (Committee) publishes in
the Annex to this notice the final
revised procedural guidelines for
submissions by the public of
information with respect to potential
failures of Canada or Mexico to
implement their labor obligations under
the United States-Mexico-Canada
Agreement (USMCA or Agreement).
These procedural guidelines include
revisions that respond to comments
received and minor technical
clarifications.

FOR FURTHER INFORMATION CONTACT:
Deborah Birnbaum, Office of the
General Counsel, at
Deborah.e.Birnbaum@ustr.eop.gov or
(202) 395-9622.


mailto:Deborah.e.Birnbaum@ustr.eop.gov
https://www.dco.uscg.mil/IMO
https://www.dco.uscg.mil/IMO
mailto:Emily.K.Rowan@uscg.mil
mailto:Emily.K.Rowan@uscg.mil
http://www.stb.gov
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SUPPLEMENTARY INFORMATION:

I. Background

On December 21, 2006, the U.S.
Department of Labor published a final
notice of procedural guidelines for the
receipt and review of public
submissions on matters related to free
trade agreement labor chapters and the
North American Agreement on Labor
Cooperation (NAALC). Those guidelines
continue to apply to public submissions
on matters related to free trade
agreement labor chapters other than the
USMCA.

The Protocol of Amendment for the
USMCA terminated the NAALC upon
the protocol’s entry into force on July 1,
2020. Pursuant to section 711 of the
USMCA Implementation Act
(Implementation Act), the President
established the Committee through
Executive Order 13918 of April 28,
2020. Section 716(a) of the
Implementation Act and Article 23.11 of
the USMCA require the Committee to
establish procedures for submissions by
the public of information with respect to
potential failures to implement the labor
obligations of a USMCA country.

II. The Committee’s Response to
Significant Comments !

A. Amendments Made to Interim
Procedural Guidelines

On June 30, 2020, the Committee
published interim procedural guidelines
and invited comments from the public.
See 85 FR 39257. The Committee
received and carefully reviewed the
comments on the interim procedural
guidelines. Based on that review, the
Committee adopted final procedural
guidelines that reflect the following
adjustments from the interim procedural
guidelines:

e Amended the procedures described
in Sections C.5.c and C.7.c 2 to allow
petitions to be filed anonymously.

¢ Amended Sections C.6 and C.8 to
remove the recommendation to
petitioners to provide information
regarding:

O whether relief has been sought
under domestic laws or procedures; and
O whether any matter referenced in

the petition has been addressed by, or

1The rulemaking procedures of the
Administrative Procedure Act (5 U.S.C. 553) do not
apply to these final procedural guidelines, which
are promulgated pursuant to section 716(a) of the
Implementation Act and Article 23.11 of the
USMCA, and are within the foreign affairs function
of the United States and the foreign affairs
exemption of 5 U.S.C. 553(a)(1).

2Unless otherwise noted, this notice refers to
sections using the numbering in the final
procedural guidelines. The numbering of some
sections changed from the interim to the final
procedural guidelines.

is pending before, any international
body.

¢ Deleted the section that was Section
D.7 in the interim procedural
guidelines, which concerned Committee
considerations in making a
determination.

¢ Amended the list of entities and
individuals with whom the Committee
may consult, or whose views it may
consider, in Section D.7 to add:

O “employer organizations,” and
O “the employer, or the owner or
operator of a facility”.

e Amended Section D.8 to clarify
when the Committee will provide notice
and response to a petitioner, and to
make such response mandatory by
changing “may” to “will”.

The final revised procedural
guidelines also include other minor
clarifications and technical adjustments,
including:

o Regarding how petitioners should
send petitions and accompanying
information to the Committee, the
acceptable languages for petitions, forms
of acceptable contact information, and
when the USMCA entered into force.

o Clarifying the definition of “labor
organization,” and that the definition of
“Denial of Rights” matches that used in
the USMCA text.

o Clarifying the preambles of Sections
C.6 and C.8, such that the Committee
recommends, but does not require, that
the referenced subjects be addressed in
a petition.

e In Section E on Confidentiality,
noting that information submitted,
particularly identity information, will
be treated as exempt from public
inspection.

B. Response to Significant Comments
Not Accepted by the Committee

The Committee carefully considered
other adjustments to the procedural
guidelines that were suggested by
commenters. However, the Committee
did not deem that any adjustments,
other than those listed above, were
warranted. To the extent comments
were not accepted, the Committee
determined that the proposed
adjustment did not further the goals of
the procedural guidelines to provide
public petitioners with clear,
streamlined procedures for submitting
petitions that would not raise
unnecessary barriers to submission or
discourage participation. In addition,
the Committee received a number of
comments that were outside the scope
of its June 30, 2020, request for
comments on the interim procedural
guidelines as they did not deal
specifically with the proposed
guidelines for submissions by the public

of information with respect to potential
failures of Canada or Mexico to
implement their labor obligations under
the USMCA. These comments were thus
rejected. More detailed responses to
various categories of comments follow
below.

III. Summary of Comments

To provide further information to the
public, the Committee here summarizes,
and provides responses to, the
comments it received on the interim
procedures.

(a) Definitions.

Comment: One commenter sought to
change the definition of “Covered
Facility” under USMCA Annex 31-A to
limit remedies to the specific facility
involved in a denial of rights and not to
other facilities that the person or entity
may own or control.

Response: Article 31-A.15 of the
USMCA defines “Covered facility” for
purposes of Annex 31.A. Moreover,
Article 31-A.10 of the USMCA provides
for the remedies a Party may impose to
remedy a denial of rights. Therefore, the
Committee retained the definition of
“Covered facility” in Section A
consistent with the USMCA’s definition.

Comment: Several commenters sought
to have the Guidelines define the term
“sufficient, credible evidence.”

Response: What constitutes
“sufficient, credible evidence” is a fact-
and context- specific determination.
Accordingly, further definition in the
Guidelines would not be appropriate.

(b) Petitions and Accompanying
Information.

Comment: Commenters sought to
effectuate a substantive “standing”
limitation on who can file a petition.
Certain comments also sought to require
a statement under penalty of perjury
that the petition is true and correct. One
commenter sought to effectuate these
changes by building a penalty-of-perjury
requirement and a standing requirement
into the definitions of “petition’” and
“petitioner,” respectively.

Response: The proposed limitation
and requirement would be inconsistent
with the Implementation Act and could
deter individuals from making the
Committee aware of matters of interest
to the Committee. Consequently, the
Committee did not incorporate this
change into the Guidelines.

Comment: Commenters sought a
requirement that petitions alleging a
denial of rights under Annex 31-A be
production and representation area
specific, and that petitioners identify
the affected production or
representation area.

Response: The Facility-Specific Rapid
Response Labor Mechanism (RRM)
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applies with respect to a denial of rights
to “workers at a Covered Facility.” See
USMCA Article 31-A.2. Nothing in the
USMCA or the Implementation Act
would suggest a basis for requiring the
identification of a particular production
or representation area in a petition, or
for requiring that allegations in a
petition be limited to workers in one or
more specific production or
representation areas. By contrast, the
proposed requirements could deter
some petitioners from making the
Committee aware of denials of rights.

Comment: Several commenters sought
a requirement that the owner of a
facility at issue in an RRM petition be
notified soon after the filing of the
petition, asserting that a failure to notify
the facility would raise procedural due
process concerns. Some commenters
also sought to have the Committee
establish procedures by which owners
of facilities at issue in RRM petitions
could respond to the petitions or appeal
from a determination by the Committee
to refer the matter for enforcement
action.

Response: The Committee will make
every effort to consult with the
employer’s representatives in
appropriate circumstances. In practice,
the Committee consults with the owners
of a facility or an employer that is the
subject of an RRM petition whenever
practicable regarding the issues raised
in the petition. However, the
Implementation Act does not impose a
requirement on the Committee in this
respect. Additionally, in some
circumstances, informing the owner
could lead to the destruction of
evidence or witness intimidation.
However, “the employer, or the owner
or operator of a facility” and “employer
organizations” have been added to the
indicative list of entities that the
Committee may choose to consult with
when making its determination. This
change clarifies that the Committee
may, among other things, consult with,
and consider views expressed by,
affected covered facility owners as part
of the determination process.

Comment: Commenters requested that
the procedures include a requirement
that a petitioner identify the legal or
economic interest that drives the
petition.

Response: The Implementation Act
imposes no requirement that a
petitioner have a legal or economic
interest in the subject of the petition in
order to submit a petition. Further, the
legal or economic interest, if any, of the
petitioner is not relevant to the
existence of a denial of rights or of any
other failure to comply with the
obligations of another Party under the

Labor Chapter of the USMCA. Requiring
the identification of a legal or economic
interest, if any, also could defeat the
ability of a petitioner to maintain
anonymity. The Committee, therefore,
declines to make the requested change.

Comment: Some commenters sought
to include in the Guidelines a
requirement that petitioners exhaust
other remedies, including domestic
remedies, before filing a petition.
Certain commenters also sought to
include a requirement that, if a
petitioner seeks relief from an
international organization prior to filing
a petition, the petitioner complete the
alternate process before filing the
petition. By contrast, another comment
sought language clarifying that the RRM
can be used regardless of whether
domestic remedies have been sought or
exhausted.

Response: The Committee has
amended Sections C.6 and C.8 in a
manner that clarifies that there is no
requirement to pursue or exhaust
domestic remedies or the procedures of
any international organization prior to
filing an RRM or Labor Chapter petition
with the Committee. While information
about use of domestic remedies and
processes of international organizations
may be of utility to the Committee, a
petitioner need not provide this
information in order to file a petition.
There is no basis in the USMCA or the
Implementation Act for requiring the
exhaustion of domestic remedies or
procedures of international
organizations prior to the filing of a
petition with the Committee.

Comment: One commenter expressed
that the procedures should not request
information from Labor Chapter
petitioners about whether the matter
referenced in the petition occurred in a
manner affecting trade or investment
because the USMCA creates a rebuttable
presumption that violations occur in a
manner affecting trade or investment.

Response: As the commenter correctly
pointed out, USMCA Article 23.3, fn. 5,
states that “[flor purposes of dispute
settlement, a panel shall presume that a
failure is in a manner affecting trade or
investment between the Parties, unless
the responding Party demonstrates
otherwise.” However, establishing that
an alleged violation of a Party’s labor
obligations occurred in a manner
affecting trade or investment is an
element of the obligation under USMCA
Article 23.3, see fn. 4. Therefore, it is an
element that the Committee may
consider when taking action on a
Petition. However, because such
information can be of utility to the
Committee, the Committee continues to

recommend that a petitioner provide
this information to the extent possible.

Comment: Several commenters sought
a requirement that, where a petitioner
claims both non-compliance by Mexico
with obligations under the Labor
Chapter and a denial of rights under
Annex 31-A, the petitioner be required
to file separate petitions even if the
claims are based on the same set of
underlying facts.

Response: Nothing in the
Implementation Act would support
such a requirement and the Committee
finds it would not be appropriate to
make such a change. The separation of
claims into separate petitions could
prove difficult for some petitioners. A
requirement to do so therefore could
deter potential petitioners.

Comment: A commenter stated that
the process should allow individuals to
file petitions anonymously for safety
reasons.

Response: The Committee
understands that some individuals may
be unable or unwilling to come forward
and report information to the Committee
about potential breaches of the USMCA
for safety reasons. Accordingly, as noted
above, the Committee has amended the
procedures described in Sections C.5.c
and C.7.c of the final procedures to
allow petitions to be filed anonymously.
The Committee takes individuals’ safety
seriously and will strive to protect all
petitioners’ private information to the
maximum extent possible. Additionally,
as noted in further detail in the
Guideline section on Confidentiality,
the Committee recommends that each
person filing a petition that wishes to
keep their identity protected furnish an
explanation as to the need for
exemption from public inspection.

(c) Review of Petitions.

Comment: Two commenters sought to
have the Guidelines specify that the
Committee’s review would be limited to
the claim alleged in the petition.

Response: The Implementation Act
tasks the Committee with monitoring
conditions in Mexico and Canada with
respect to the implementation of
USMCA labor obligations, and the
Committee may request enforcement
action based on such monitoring.
Nothing in the Implementation Act
precludes the Committee from
considering potential claims that it
becomes aware of by any means. This
includes claims that are not formally
alleged in a petition, but are suggested
by facts alleged in a petition or
uncovered by the Committee while
considering a petition. Further, petitions
may be presented by individuals who
may have difficulty formulating a
precise legal claim. Precluding
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consideration of claims not raised in the
petition could frustrate the Committee’s
ability to pursue matters raised by such

petitioners.

Comment: Certain commenters sought
to require that Committee reviews of
RRM petitions be limited to allegations
of denials of the right of free association
and collective bargaining, and that
Committee reviews of Labor Chapter
petitions be limited to allegations of
breaches of the Labor Chapter.

Response: The matters that can be
pursued through USMCA enforcement
mechanisms are specified in the
USMCA. As noted above, section 716 of
the Implementation Act sets forth
relevant provisions with respect to
Committee reviews. The Committee will
carefully review all information raised
in a petition and proceed as appropriate.

Comment: Some commenters
requested language in the Guidelines
precluding the Committee from
reviewing petitions on matters that
already have been resolved by
mediation, arbitration or settlement, or
through a domestic legal process, in
order to avoid relitigating the same
dispute and extraterritorial ‘“forum
shopping”. Another commenter argued
that subsections D.7.c and D.7.d of the
interim procedures, which identified as
a consideration in reviewing a petition
under the Labor Chapter whether relief
had been sought under the other Party’s
domestic laws and whether the matter
has been addressed by, or is pending
before, any international body, should
be deleted.

Response: The United States is a party
in RRM proceedings and dispute
settlement proceedings involving the
Labor Chapter of the USMCA. The
interests of the United States would not
have been represented in any prior
adjudication, arbitration, settlement or
mediation to which the United States
was not a party. Similarly, the purpose
of the RRM proceedings and dispute
settlement proceedings under the Labor
Chapter is to provide a forum to
determine whether a violation of the
agreement has occurred, and the
standard for such a determination will
thus differ from the standard in other
legal processes. If the Committee
considers that a denial of rights alleged
in a petition has been partially or fully
resolved in another proceeding, the
Committee may take that into account in
its own review of the evidence
supporting the alleged denial of rights.

The Committee agrees with the
comment that requested the deletion of
subsections D.7.c and d of the interim
procedures and, as noted above, the
entirety of section D.7 of the interim
procedures has been removed from the

final procedures. As the commenter
noted, inclusion of those considerations
is not determinative of the decision to
review or take action on a petition.

Comment: One commenter argued
that in the introduction to section D.8 of
the interim procedures (section D.7 of
the final procedures), “may’’ should be
changed to ““shall,” such that
consultation with the listing entities
would be required.

Response: The Implementation Act
does not require consultation with all of
the listed individuals and entities. In
many cases, some of the entities and
individuals listed would not have
relevant information. Requiring
consultation with all of them could
delay the Committee’s consideration of
petitions. In some instances,
consultation with particular entities
could create a risk of witness
intimidation or evidence tampering. The
Committee will make case-by-case
determinations about the individuals or
entities to consult when assessing a
petition. Therefore, the final procedures
do not incorporate the requested
change.

Comment: One commenter sought to
have the Guidelines establish timelines
for review of a petition.

Response: Applicable timelines
already have been established in section
716 of the Implementation Act and
noted in the Guidelines.

Comment: One commenter sought a
requirement for the Committee to
provide the owner of a facility with
updates on the status of the Committee’s
review of an RRM petition concerning
the facility, and to inform the owner of
any determination by the Committee
that there is not sufficient credible
evidence of a denial of rights enabling
the good-faith invocation of
enforcement mechanisms.

Response: The transparency
obligations and procedures applicable to
the Committee’s review of petitions are
as specified in section 716 of the
Implementation Act and detailed in the
Guidelines. Further, in some
circumstances, notification to a facility
owner concerning the progress of
Committee review could create a risk of
evidence tampering, witness tampering,
or retaliation. Such risks may exist even
in situations where a determination has
been made that there is not sufficient,
credible evidence of a denial of rights to
enable the good-faith invocation of
enforcement mechanisms.
Consequently, the Guidelines do not
include this requested change.

Comment: One commenter suggested
that the Guidelines should include
details regarding what happens
following notification to the U.S. Trade

Representative of an affirmative
Committee determination.

Response: These Guidelines concern
the Committee’s handling of petitions.
How the U.S. Trade Representative will
proceed following an affirmative
Committee determination is not an
appropriate subject for Committee
Guidelines. Section 716 of the
Implementation Act provides
information on how the U.S. Trade
Representative will proceed following
an affirmative Committee
determination. In the case of an
affirmative determination pursuant to
an RRM petition, “the Trade
Representative shall submit a request for
review . . . with respect to the covered
facility . . .” In the case of an
affirmative determination pursuant to
other petitions, the U.S. Trade
Representative shall, within 60 days,
initiate appropriate enforcement action
or notify the appropriate congressional
committees as to the reasons for not
initiating action.

Comment: Two commenters sought to
require that the Committee provide
petitioners updates on the Committee’s
review.

Response: The Committee agrees that
petitioners have a strong interest in the
progress of the Committee’s review, and
has amended Section D.8 to require
timely response to a petitioner following
a review and specific notice of RRM
determinations.

(d) Confidentiality.

Comment: One commenter sought a
requirement that petitioners and other
persons not make a petition and
accompanying information public until
an RRM Panel has made its
determination to avoid impacting the
reputation of a facility at issue. Another
commenter proposed that public
disclosure of a petition occur only if a
“governmental entity”’ finds a violation
of the USMCA. Relatedly, some
commenters proposed that the
Committee’s process be confidential,
while another commenter suggested that
the Committee’s final determination
regarding a petition should be made
public.

Response: The transparency
obligations and procedures applicable to
the Committee’s review of petitions are
as specified in section 716 of the
Implementation Act. The
Implementation Act does not impose
any restrictions on petitioners or other
persons from disseminating
information. To the extent that
commenters sought additional
restrictions on the dissemination of
information by the Committee or
Member agencies, the Committee does
not consider such changes to be
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appropriate because such restrictions
could impede the investigation of
matters raised to the Committee.

(e) Other Comments.

Comment: One commenter proposed
that the Committee publish a Code of
Ethics for RRM panel members, with
certain specified features.

Response: Both RRM panelists and
panelists in labor disputes under
Chapter 31 are subject to the Code of
Conduct adopted in Decision 1 of the
USMCA Free Trade Commission,
available at: https://ustr.gov/trade-
agreements/free-trade-agreements/
united-states-mexico-canada-
agreement/free-trade-commission-
decisions/annex-iii.

Comment: Several commenters
suggested that the guidelines should
seek to clarify or limit the authorities of
RRM panels and USMCA Chapter 31
panels considering labor matters.

Response: The authorities of RRM and
Chapter 31 panels are specified in the
USMCA, and procedures for these
proceedings are specified in the Rules of
Procedure for Chapter 31 (Dispute
Settlement), contained in Annex III to
Decision 1 of the USMCA Free Trade
Commission, available at: https://
ustr.gov/trade-agreements/free-trade-
agreements/united-states-mexico-
canada-agreement/free-trade-
commission-decisions/annex-iii. The
Committee’s Procedural Guidelines
cannot alter the authorities and
procedures of panels specified in
USMCA Chapter 31 and the Rules of
Procedure for Chapter 31.

Annex
USMCA Procedural Guidelines
Summary

The Interagency Labor Committee for
Monitoring and Enforcement
(Committee) announces the procedures
for the receipt and review of petitions
and information pursuant to the United
States-Mexico-Canada Agreement
(USMCA) Chapter 23 (Labor Chapter)
and Annex 31-A (Facility-Specific
Rapid Response Labor Mechanism,
hereafter Rapid Response Mechanism),
under section 716 of the USMCA
Implementation Act (Pub. L. 116-113)
(Implementation Act). Please direct
petitions and information discussed
below to the U.S. Department of Labor,
Bureau of International Labor Affairs
(ILAB), Office of Trade and Labor
Affairs (OTLA), for Committee
consideration.

Email is the preferred means for
sending petitions and accompanying
information to the Committee. Petitions
and accompanying information may be
emailed to the OTLA for Committee

consideration at: USMCA-petitions@
dol.gov. Petitions and accompanying
information provided by hand delivery
or mail for Committee consideration
may be sent to: Office of Trade and
Labor Affairs, Bureau of International
Labor Affairs, U.S. Department of Labor,
200 Constitution Avenue NW, Room S—
5315, Washington, DC 20210. A
document must be sent to the email
address or street address identified in
this paragraph to be treated as a petition
or as information accompanying a
petition. However, the Committee may
evaluate and act upon allegations and
information that it receives by other
means, including through the
Department of Labor-monitored web-
based hotline at https://www.dol.gov/
agencies/ilab/our-work/trade/labor-
rights-usmca/hotline. For any questions,
contact OTLA by telephone at 202-693—
4802. Individuals with hearing or
speech impairments may access the
telephone number above via TTY by
calling the Federal Information Relay
Service at 1-877-889-5627.

Section A. Definitions

Another Party or other Party means a
country other than the United States
that is a Party to the USMCA.

Covered facility means a facility in the
territory of Mexico that is in a Priority
Sector and (i) produces a good, or
supplies a service, traded between the
Parties, or (ii) produces a good, or
supplies a service, that competes in the
territory of a Party with a good or a
service of the United States.

Days means calendar days, unless
otherwise specified.

Denial of rights has the meaning
specified, with respect to Mexico, in
USMCA Annex 31-A.2, including
footnote 2.

Enterprise means an entity
constituted or organized under
applicable law, whether or not for
profit, and whether privately owned or
governmentally owned or controlled,
including a corporation, trust,
partnership, sole proprietorship, joint
venture, association or similar
organization.

Labor Chapter means Chapter 23,
including Annex 23-A, of the USMCA.

Labor obligations means obligations
under the Labor Chapter, including
Annex 23-A.

Labor organization includes any
organization of any kind, including
local, provincial, territorial, state,
national, and international
organizations or federations, in which
employees participate and which exists
for the purpose, in whole or in part, of
dealing with employers concerning
grievances, labor disputes, wages, rates

of pay, hours, or other terms or
conditions of employment.

Party means a Party to the USMCA.

Person means a natural person or an
enterprise.3

Petition means a written statement to
the Committee asserting that there is a
denial of rights at a covered facility
(Rapid Response Petition) or any other
failure to comply with the obligations of
another Party under the Labor Chapter
of the USMCA (Labor Chapter
Petition).4

Petitioner means any person that files
a petition.

Priority sector means a sector that
produces manufactured goods,
including but not limited to, aerospace
products and components, autos and
auto parts, cosmetic products, industrial
baked goods, steel and aluminum, glass,
pottery, plastic, forgings, and cement;
supplies services; or involves mining.

Section B. The Committee

1. In accordance with section 711 of
the Implementation Act, the Committee,
co-chaired by the U.S. Trade
Representative and the Secretary of
Labor,5 has been established to
coordinate United States efforts with
respect to each Party:

a. to monitor the implementation and
maintenance of the labor obligations;

b. to monitor the implementation and
maintenance of Mexico’s labor reform;
and

c. to request enforcement actions with
respect to a Party that is not in
compliance with such labor obligations.

2. The Committee will review
petitions and accompanying
information regarding another Party’s
labor obligations arising under the
USMCA, as set out in Section D.

3. In connection with any of its
activities, the Committee may evaluate
and act upon any allegations and
information received from the public,
including by means of the Department
of Labor monitored web-based hotline at
https://www.dol.gov/agencies/ilab/our-
work/trade/labor-rights-usmca/hotline
referred to in section 717 of the
Implementation Act.

3For greater certainty, “person” includes labor
organizations and non-governmental organizations.

4 “Petitions with accompanying information” for
purposes of this document are similar to
“submissions” as that term is used in the OTLA
Procedural Guidelines regarding other free trade
agreements. See Bureau of International Affairs;
Notice of Reassignment of Functions of Office of
Trade Agreement Implementation to Office of Trade
and Labor Affairs; Notice of Procedural Guidelines,
71 FR 76691 (December 14, 2006).

5 The day-to-day operations of the Committee will
be carried out by the Assistant U.S. Trade
Representative for Labor Affairs, Office of the
United States Trade Representative (USTR), and the
Deputy Undersecretary for International Affairs at
the U.S. Department of Labor.


https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca/hotline
https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca/hotline
https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca/hotline
https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca/hotline
https://www.dol.gov/agencies/ilab/our-work/trade/labor-rights-usmca/hotline
mailto:USMCA-petitions@dol.gov
mailto:USMCA-petitions@dol.gov
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/free-trade-commission-decisions/annex-iii

Federal Register/Vol. 88, No. 119/ Thursday, June 22, 2023/ Notices

40919

4. The ILAB is the designated contact
point, in regular consultation and
coordination with the USTR Office of
Labor Affairs, pursuant to Article 23.15
of the Labor Chapter.

5. Any person may provide
information for the Committee to the
OTLA. The information should be in
written format, when practicable.
Written information may be provided by
electronic means, hand delivery, or
mail, including courier. Clear
identification of the person sending
information will facilitate follow-up
communication, and is encouraged
where feasible.

Section C. Petitions and Accompanying
Information

1. Any person of a Party may, through
the OTLA, file a Rapid Response
Petition or Labor Chapter Petition with
the Committee.

2. A petition may be accompanied by
information that supports the petition’s
allegations. Upon receipt of a petition
with accompanying information, the
Committee will deem this a written
submission for purposes of USMCA
Article 23 and follow the relevant
review procedures identified in Section
D.

3. To be treated as a petition or as
information accompanying a petition, a
document must be sent to USMCA-
petitions@dol.gov or to the Office of
Trade and Labor Affairs, Bureau of
International Labor Affairs, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room S-5315,
Washington, DC 20210.

4. A petition must be in writing, in
the English or Spanish language. To
assist the Committee in making its
determination in a timely manner, the
Committee prefers that petitioners send
petitions and accompanying
information to OTLA by email and in
searchable formats, but will accept such
documents by hand delivery or mail,
including by courier. The Committee
encourages any petitioner that does not
submit a petition or information
electronically to provide electronic
versions of all documents.

Rapid Response Petitions

5. Any Rapid Response Petition must:

a. identify the covered facility to
which the petition pertains;

b. provide a description, including
facts with sufficient specificity, of the
matter alleged to constitute a denial of
rights; and

c. either:

i. identify the person filing the
petition, as well as either (A) the
person’s email address or (B) the

person’s mailing address and telephone
number; or

ii. if the filer chooses not to disclose
their identity, designate an email
address or telephone number at which
the filer can receive and respond to
communications from the Committee
and its members. Communications sent
to the designated email address or
telephone number shall be deemed
communicated to the filer, regardless of
whether the filer is the owner of the
designated email account or telephone
number.

6. The Committee recommends that,
as relevant and to the extent possible,
each Rapid Response Petition be
accompanied by information that
corroborates the petitioner’s factual
allegations, such as written or recorded
witness statements or documentary
evidence, and in addition, that the
petition address:

a. whether the facility to which the
petition pertains is a covered facility;
and

b. the laws, and specific provisions
thereof, of Mexico with which there is
alleged non-compliance.

Labor Chapter Petitions

7. Any Labor Chapter Petition must:

a. identify the other Party alleged to
be out of compliance with an obligation
under the Labor Chapter;

b. provide reasons, including facts
with sufficient specificity, supporting
the petitioner’s allegation that the other
Party is out of compliance; and

c. either:

i. identify the person filing the
petition, as well as either (A) the
person’s email address or (B) the
person’s mailing address and telephone
number; or

ii. if the filer chooses not to disclose
their identity, designate an email
address or telephone number at which
the filer can receive and respond to
communications from the Committee
and its members. Communications sent
to the designated email address or
telephone number shall be deemed
communicated to the filer, regardless of
whether the filer is the owner of the
designated email account or telephone
number.

8. The Committee recommends that,
as relevant and to the extent possible,
each Labor Chapter Petition be
accompanied by information that
supports the petitioner’s factual
allegations, such as written or recorded
witness statements or documentary
evidence, and in addition, that the
petition address:

a. the particular obligation in the
Labor Chapter with which the petitioner
considers there is non-compliance;

b. whether there has been harm to the
petitioner or other persons, and, if so, to
what extent;

c. for claims alleging a failure by a
Party to effectively enforce labor laws
under Article 23.5, whether there has
been a sustained or recurring course of
action or inaction of non-enforcement of
labor law by another Party; and

d. whether the matter referenced in
the petition occurred in a manner
affecting trade or investment.

Section D. Review of a Petition

Rapid Response Petitions

1. When the Committee receives a
Rapid Response Petition with
accompanying information, the
Committee will review the petition and
any accompanying information within
30 days of their receipt by the OTLA
and determine whether there is
sufficient, credible evidence of a denial
of rights at the covered facility enabling
the good-faith invocation of
enforcement mechanisms.

2. If the Committee decides that there
is sufficient, credible evidence of a
denial of rights at the covered facility
enabling the good faith invocation of
enforcement mechanisms, the
Committee will inform the U.S. Trade
Representative for purposes of
submitting a request for review in
accordance with Article 31-A.4 of the
USMCA.

3. If the Committee determines that
there is not sufficient, credible evidence
of a denial of rights at the covered
facility enabling the good faith
invocation of enforcement mechanisms,
the Committee will certify that
determination to the United States
Senate Committee on Finance, the
United States House of Representatives
Committee on Ways & Means, and the
petitioner.

Labor Chapter Petitions

4. When the Committee receives a
Labor Chapter Petition with
accompanying information, the
Committee will review the petition and
any accompanying information not later
than 20 days after they were received by
the OTLA.

5. If, after the review provided for in
paragraph 4 of this section, the
Committee determines that further
review is warranted, the Committee will
conduct a further review focused
exclusively on determining, not later
than 60 days after the date of receipt,
whether there is sufficient, credible
evidence that the other Party is not in
compliance with its labor obligations,
for purposes of initiating enforcement
action under Chapter 23 or Chapter 31
of the USMCA.
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6. If the Committee determines that
there is sufficient, credible evidence
that the other Party is not in compliance
with its obligations under the Labor
Chapter for purposes of initiating
enforcement action under Chapter 23 or
Chapter 31 of the USMCA, the
Committee will immediately so inform
the U.S. Trade Representative.

Engagement

7. In making any determination
identified in this section, the Committee
may, among other things, consult with,
and consider views expressed by, any
individual or entity, including:

a. officials of the United States
government;

b. officials of any State or local
government;

c. officials of any foreign government;

d. the designated contact point of the
relevant Party;

e. labor organizations;

f. employer organizations;

g. non-government representatives;
h. advisory committees;

i. the petitioner; and

j. the employer, or the owner or
operator of a facility.

8. The Committee will provide a
timely response to the petitioner
following a review conducted in
accordance with section D, including
by, in the case of a Rapid Response
Petition:

a. informing the petitioner if the
petition results in the U.S. Trade
Representative submitting a request for
review; and

b. certifying to the petitioner a
negative determination concerning the
petition in accordance with section
716(b)(2) of the Implementation Act.

Section E. Confidentiality

1. Information provided by a person
or another Party to the Committee shall
be treated as confidential and exempt
from public inspection if the
information meets the requirements of 5
U.S.C. 552(b) of the Freedom of
Information Act or if otherwise
permitted by law. The Committee will
carefully review all documents
submitted to it determine whether they
can be treated as exempt from public
inspection and make every effort to
protect confidential information to the
fullest extent possible under the law.

2. The OTLA and the Committee are
sensitive to the confidentiality needs of
a person and will make every effort to

protect a natural person’s identity
pursuant to the law.

Joshua Kagan,

Assistant U.S. Trade Representative for Labor,
Office of the United States Trade
Representative.

[FR Doc. 2023-12865 Filed 6—21-23; 8:45 am]
BILLING CODE 3390-F3-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

[Docket No. FMCSA-2021-0187]

Parts and Accessories Necessary for
Safe Operation; Pi Variables, Inc
Application for an Exemption

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of final disposition.

SUMMARY: FMCSA announces its
decision to grant a limited 5-year
exemption to Pi Variables, Inc. (Pi
Variables) to allow Pi-Lit Smart
Sequential Road Flares (LED flares) to
be deployed when commercial motor
vehicles (CMVs) are stopped upon the
traveled portion of a highway or the
shoulder of a highway for any cause
other than necessary traffic stops. The
Federal Motor Carrier Safety
Regulations (FMCSRs) require one of the
following warning devices to be
deployed when a CMV is stopped upon
the traveled portion of a highway or the
shoulder of a highway for any cause
other than necessary traffic stops: three
bidirectional emergency reflective
triangles; at least 6 fusees or at least 3
liquid-burning flares. The vehicle must
have as many additional fusees or
liquid-burning flares as are necessary to
satisfy the regulatory requirements.
Other warning devices may be used in
addition to, but not in lieu of, the
required warning devices, provided they
do not decrease the effectiveness of the
required devices. The Agency has
determined that granting the exemption
would likely achieve a level of safety
equivalent to or greater than the level of
safety provided by the FMCSRs.

DATES: This exemption is effective June
27,2023 and ending June 27, 2028.

FOR FURTHER INFORMATION CONTACT: José
R. Cestero, Vehicle and Roadside
Operations Division, Office of Carrier,
Driver, and Vehicle Safety, MC-PSV,
Federal Motor Carrier Safety
Administration, 1200 New Jersey
Avenue SE, Washington, DC 20590—
0001; (202) 366—5541; jose.cestero@
dot.gov.

Docket: For access to the docket to
read background documents or
comments submitted in response to the
notice requesting public comments on
the exemption application, go to
www.regulations.gov at any time or visit
Room W12-140 on the ground level of
the West Building, 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., ET, Monday through
Friday, except Federal holidays. To be
sure someone is there to help you,
please call (202) 366—9317 or (202) 366—
9826 before visiting Docket Operations.
The on-line Federal document
management system at the beginning of
this notice.

I. Background

FMCSA has authority under 49 U.S.C.
31136(e) and 31315(b) to grant
exemptions from certain parts of the
FMCSRs. FMCSA must publish a notice
of each exemption request in the
Federal Register (49 CFR 381.315(a)).
The Agency must provide the public an
opportunity to inspect the information
relevant to the application, including
any safety analyses that have been
conducted. The Agency must also
provide an opportunity for public
comment on the request.

The Agency reviews safety analyses
and public comments submitted and
determines whether granting the
exemption would likely achieve a level
of safety equivalent to, or greater than,
the level that would be achieved by
compliance with the current regulation
(49 CFR 381.305). The decision of the
Agency must be published in the
Federal Register (49 CFR 381.315(b))
with the reasons for denying or granting
the application and, if granted, the name
of the person or class of persons
receiving the exemption, and the
regulatory provision from which the
exemption is granted. The notice must
also specify the effective period (up to
5 years) and explain the terms and
conditions of the exemption. The
exemption may be renewed (49 CFR
381.300(b)).

II. Pi Variable’s Application for
Exemption

Pi Variables applied for an exemption
from 49 CFR 393.95(f) to deploy LED
flares in place of bidirectional
emergency reflective triangles, fusees or
liquid-burning flares when CMVs are
stopped upon the traveled portion of a
highway or the shoulder of a highway
for any cause other than necessary
traffic stops. Pi Variables stated that
LED flares provide an advantage over
liquid-burning flares and fusee flares as
the latter can create a significant fire
hazard, pollute water runoff, generate
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