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Federal Green Construction Guide for
Specifiers” for recommendations.

(iv) Waste and materials
management. (A) Buildings shall plan
for recycling of specific materials, such
as paper, metals, plastics, cardboard,
and electronics (and associated
products).

(B) Adequate space, equipment, and
transport accommodations for recycling

must be included in the building design.

(C) During a project’s planning stage,
local recycling and salvage operations
that could process site-related
construction and demolition materials
must be identified. If such operations
are available locally, materials must be
recycled or salvaged.

(v) At least 50 percent of non-
hazardous and non-radioactive
construction, demolition and land
clearing materials, excluding soil, must
be recycled or salvaged.

(vi) Ozone-depleting compounds. The
use of ozone-depleting compounds
during and after construction must be
eliminated where alternative
environmentally preferable products are
available.

(9) Siting. (i) The site selection for
Federal building construction shall
comply with all applicable Federal
rules, Executive Orders, and other
Federal actions governing
environmental issues impacted by
Federal building construction.

(ii) Site selection must prioritize;

(A) Building orientation to maximize
energy efficiency of the building;

(B) Locations in central business
districts and rural town center;

(C) Sites well served by transit;

(D) Site design elements that ensure
safe and convenient pedestrian access;

(E) Consideration of transit access and
proximity to housing affordable to a
wide range of Federal employees;

(F) Adaptive reuse or renovation of
buildings;

(G) Avoiding development of
sensitive land resources (such as
greenfields and USDA Prime Farmland);
and

(H) Evaluation of parking
management strategies.

(g)(1) Ventilation and thermal
comfort. Federal agencies shall design
new buildings and major renovations to
meet the requirements of ASHRAE 55
(incorporated by reference; see § 435.3),
including continuous humidity control
within established ranges per climate
zone, and ASHRAE 62.2, (incorporated
by reference; see § 435.3).

(2) Radon. New Federal low-rise
residential buildings and major
renovations to such buildings in
locations with a high radon potential
shall comply with ASTM 1465-08a
(incorporated by reference; see § 435.3).

16. Add §435.7 to read as follows:

§435.7 Water conservation.

If water is used to achieve energy
efficiency, water conservation
technologies must be applied to the
extent practical that the technologies are
life-cycle cost-effective.

17. Revise §435.8 to read as follows:

§435.8 Life-cycle costing.

For the purpose of this section,
evaluation of whether compliance with
a requirement is life-cycle cost-effective
shall be considered on the basis of
individual requirements, not the entire
rule. If synergies exist that make
combinations of requirements life-cycle
cost-effective where individual
requirements are not, then these
combination of requirements shall be
complied with. If requirements
containing numerical savings values are
not life-cycle cost-effective, the design
of the proposed building shall
incorporate as much savings as is life-
cycle cost-effective.

18. Add a new §435.9 to read as
follows:

§435.9 Green building certification.

(a) Green building certification
system. If a new Federal building or
Federal building undergoing a major
renovation, meeting the criteria in
§435.6(b) for which design for
construction began 1 year after
publication of the final rule is to be
certified under a green building
certification system, the system under
which the building is certified must —

(1) Have the ability for assessors and
auditors to independently verify the
criteria and measurement metrics of the
system;

(2) Be developed by a certification
organization that

(i) Provides an opportunity for public
comment on the system; and

(ii) Provides an opportunity for
development and revision of the system
through a consensus based process;

(3) Be nationally recognized within
the building industry;

(4) Be subject to periodic evaluation
and assessment of the environmental
and energy benefits that result under the
rating system; and

(5) Include a verification system for
post occupancy assessment of the rated
buildings to periodically demonstrate
continued environmental benefits and
energy savings.

(b) Certification level. If a new Federal
building or Federal building undergoing
a major renovation meeting either of the
two criteria in §435.6(b) is to be
certified under a green building
certification system, the building must
be certified to a level that —

(1) Ensures compliance with—

(i) The energy efficiency performance
standards of this part; and

(ii) Water use requirements of this
part; and

(iii) Sustainable design requirements
of this part.

(2) Promotes the high performance
sustainable building guidelines
referenced in E.O. 13423 “Strengthening
Federal Environmental, Energy, and
Transportation Management.”

(c) Federal agencies may request DOE
approval of internal certification
processes, using certified professionals,
in lieu of certification by a system
meeting the criteria in paragraph (a) of
this section. Requests for approval must
be sent to the Office of the Federal
Energy Management Program in the
DOE. Submissions should demonstrate
how the internal certification process
would ensure compliance with all
applicable regulations under this Part.
The Office of the Federal Energy
Management Program may request
additional information as necessary.
The Office of Federal Energy
Management will make a determination
within 120 days of a completed
submission. An agency may then
employ the approved internal
certification process but must obtain
external certification by a system
meeting the criteria in paragraph (a) of
this section for at least 5 percent of the
total number of buildings certified
annually by the agency.

[FR Doc. 2010-12677 Filed 5-27-10; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1281
RIN 2590-AA16

Federal Home Loan Bank Housing
Goals

AGENCY: Federal Housing Finance
Agency.

ACTION: Notice of proposed rulemaking;
request for comment.

SUMMARY: Section 1205 of the Housing
and Economic Recovery Act of 2008
(HERA) amended the Federal Home
Loan Bank Act (Bank Act) by adding a
new section 10C(a) that requires the
Director of the Federal Housing Finance
Agency (FHFA) to establish housing
goals with respect to the Federal Home
Loan Banks’ (Banks) purchase of
mortgages, if any. Section 10C(b)
provides that the Banks’ housing goals
are to be consistent with the housing
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goals established by FHFA for the
Federal National Mortgage Association
(Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie
Mac) (collectively, the Enterprises)
under sections 1331 through 1334 of the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992
(Safety and Soundness Act), as amended
by HERA, taking into consideration the
unique mission and ownership structure
of the Banks. Section 10C(c) further
provides that, to facilitate an orderly
transition, the Director shall establish
interim target housing goals for the
Banks for a transition period extending
through 2010. Section 10C(d) also
extends the monitoring and enforcement
requirements of section 1336 of the
Safety and Soundness Act to the Banks
in the same manner and to the same
extent as those requirements apply to
the Enterprises.

To implement section 10C, FHFA is
issuing and seeking comments on a
proposed rule that would establish three
single-family owner-occupied purchase
money mortgage goals and one single-
family refinancing mortgage goal
applicable to the Banks’ purchases of
single-family owner-occupied
mortgages, if any, under their Acquired
Member Assets (AMA) programs,
consistent with FHFA’s proposed
single-family housing goals for the
Enterprises. A Bank would be subject to
the proposed housing goals if its AMA-
approved mortgage purchases in a given
year exceed a volume threshold of $2.5
billion. Other provisions in the
proposed rule would be consistent with
comparable provisions applicable to the
proposed Enterprise housing goals to
the extent appropriate, taking into
account the nature of the Banks” AMA
programs and the Banks’ unique
mission and ownership structure.
DATES: Written comments must be
received on or before July 12, 2010.
ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA16,
by any one of the following methods:

e E-mail: Comments to Alfred M.
Pollard, General Counsel, may be sent
by e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA16” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by the Agency. Please
include “RIN 2590-AA16” in the subject
line of the message.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA16, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA16,
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

FOR FURTHER INFORMATION CONTACT:
Nelson Hernandez, Senior Associate
Director, (202) 408—2993, Charles E.
McLean, Associate Director, (202) 408—
2537, or Rafe R. Ellison, Senior Program
Analyst, (202) 408-2968, Office of
Housing and Community Investment,
1625 Eye Street, NW., Washington, DC
20006. (These are not toll-free numbers.)
For legal matters, contact Kevin
Sheehan, Attorney, (202) 414-8952, or
Sharon Like, Associate General Counsel,
(202) 414-8950, Office of General
Counsel, Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. (These are
not toll-free numbers.) The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of the proposed rule, and will revise the
language of the proposed rule as
appropriate after taking all comments
into consideration. Copies of all
comments will be posted without
change, including any personal
information you provide, such as your
name and address, on the FHFA Internet
Web site at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m., at the Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-6924.

II. Background

A. Establishment of FHFA

Effective July 30, 2008, HERA,
Division A, Public Law 110-289, 122
Stat. 2654 (2008) (codified at 12 U.S.C.
4501 et seq.), amended the Safety and
Soundness Act to create FHFA as an

independent agency of the Federal
Government. HERA transferred the
safety and soundness supervisory and
oversight responsibilities over the
Enterprises and the Banks from the
Office of Federal Housing Enterprise
Oversight (OFHEQO) and the Federal
Housing Finance Board (FHFB),
respectively, to FHFA. HERA also
transferred the charter compliance
authority and responsibility to establish,
monitor and enforce the housing goals
for the Enterprises from the Department
of Housing and Urban Development
(HUD) to FHFA. FHFA is responsible for
ensuring that the Enterprises and the
Banks operate in a safe and sound
manner and carry out their public
policy missions. The Enterprises and
the Banks continue to operate under
regulations promulgated by OFHEO and
FHFB, respectively, until such
regulations are superseded by
regulations issued by FHFA. See HERA
at sections 1302 and 1312, 122 Stat.
2795 and 2798; 12 U.S.C. 4511 note.

B. Statutory and Regulatory Background

1. Federal Home Loan Bank System

The Federal Home Loan Bank System
(System) was created by the Bank Act to
support mortgage lending and related
community investment. See 12 U.S.C.
1421 et seq. The System is composed of
12 Banks with more than 8,000 member
financial institutions, and the System’s
fiscal agent, the Office of Finance. The
Banks fulfill their statutory mission
primarily through providing secured
loans (called advances) to their
members. The Bank Act provides the
Banks explicit authority to make
secured advances. 12 U.S.C. 1430(a).
Advances provide members with a
source of funding for mortgages and
asset-liability management, liquidity for
a member’s short-term needs, and
additional funds for housing finance
and community investment. Advances
are collateralized primarily by
residential mortgage loans and
government and agency securities. 12
U.S.C. 1430(a)(3). Community financial
institutions (i.e., members with average
total assets of less than $1 billion (as
adjusted annually for inflation)) may
also pledge small business, small
agriculture or community development
loans as collateral for advances. 12
U.S.C. 1430(a)(3)(E).

Consolidated obligations, consisting
of bonds and discount notes, are the
principal source for the Banks to fund
advances and investments. The Office of
Finance issues all consolidated
obligations on behalf of the 12 Banks.
Although each Bank is primarily liable
for the portion of consolidated
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obligations corresponding to the
proceeds received by that Bank, each
Bank is also jointly and severally liable
with the other eleven Banks for the
payment of principal of, and interest on,
all consolidated obligations. See 12 CFR
966.9.

2. Bank AMA Programs

In July 2000, FHFB adopted a final
regulation authorizing the Banks to
establish Acquired Member Assets
(AMA) programs. See 12 CFR part 955.
A Bank may participate in an AMA
program at its discretion; FHFA does
not have the authority to compel a Bank
to engage in any mortgage purchase
activities. Each Bank must receive
approval from FHFA pursuant to the
requirements for new business activities
in order to establish an AMA program.
See 12 CFR part 980. A majority of the
Banks have implemented AMA
programs pursuant to the AMA approval
authority.

In order for a Bank to acquire a
mortgage loan under an AMA program,
the loan must meet the requirements set
forth under a three-part test established
by the regulation. The three-part test
consists of: a loan type requirement; a
member or housing associate nexus
requirement; and a credit risk-sharing
requirement. 12 CFR 955.2. The AMA
regulation generally authorizes the
Banks to purchase conforming whole
loans on single-family residential real
property not more than 90 days
delinquent. In addition, the Banks are
authorized to purchase conforming
whole loans on single-family residential
real property regardless of delinquency
status if the loan is insured or
guaranteed by the U.S. government,
although such loans are not eligible to
be counted toward the Enterprises’
housing goals, as provided in HERA.1
The Banks acquire AMA from their
participating members through either a
purchase or funding transaction. The
Banks are not authorized under the
AMA programs to securitize the
mortgages they purchase.

To date, FHFA has approved two
AMA programs—the Mortgage
Partnership Finance (MPF) program and
the Mortgage Purchase Program (MPP)—

1See 12 U.S.C. 4562. For that reason, the
proposed rule would provide that such loans not be
eligible to be counted toward the Banks’ housing
goals either. The AMA regulation also authorizes
the Banks to purchase other real-estate-related
collateral, including: second liens and commercial
real estate loans; small business, small farm and
small agri-business loans; whole loans secured by
manufactured housing regardless of whether the
housing qualifies as residential real property, and
state and local housing finance agency bonds,
subject to prior new business activity approval by
FHFA under 12 CFR part 980. See 12 CFR 955.2(a).

that authorize the Banks to purchase
only eligible single-family, fixed-rate
mortgages, including manufactured
housing loans, from participating
financial institution members (PFIs).
The Banks are not approved to purchase
any other types of mortgages under the
AMA programs, including mortgages
secured by multifamily properties. In
operation, the Banks have limited their
AMA programs to purchasing
conforming, conventional and
government-insured or -guaranteed
fixed-rate whole first mortgages on
single-family residential property with
maturities ranging from 5-30 years.
Banks have also purchased
participations in AMA-approved loan
pools after the original Bank acquired
the loans. As of March 31, 2010, the
combined value of the AMA mortgage
loans in the 12 Banks’ portfolios was
$69 billion, representing approximately
seven percent of the Banks’ total
combined assets. In contrast, the Banks’
outstanding advances, their primary
business line, totaled $572 billion as of
March 31, 2010, representing 59 percent
of the Banks’ total combined assets.2

The MPF and MPP programs are
designed such that the Banks manage
the interest-rate risk and the PFI
assumes a substantial portion of the
risks associated with originating the
mortgage, particularly the credit risk.
The AMA regulation requires that PFIs
provide credit enhancement to give the
mortgages the Banks purchase the credit
quality equivalent to an instrument
rated at least investment grade (the
fourth highest credit rating category or
triple-B), although the approved AMA
programs require PFIs to enhance the
loans to the second highest investment
grade (double-A). 12 CFR 955.3. The PFI
may provide this credit enhancement
through various means, such as
establishing a risk account to cover
losses in excess of a borrower’s equity
and primary mortgage insurance on
mortgages purchased by a Bank,
accepting direct liability to pay credit
losses up to a specified amount, or
entering into a contractual obligation to
provide supplemental mortgage
guaranty insurance.

As previously noted, advances remain
the core business activity of the Banks
and a principal means by which they
fulfill their mission. Participation in an
AMA program is elective. The
acquisition of AMA has presented
certain risk management challenges for
some Banks. The AMA are long-term,
fixed-rate loans and the portfolio

2 See “Federal Home Loan Banks First Quarter
2010 Combined Financial Report, Combined
Statement of Condition,” at 4.

requires careful attention to interest rate
risk management in order to match the
duration of assets and liabilities and to
adjust for loan prepayments. The Banks
must also competitively price their
product in the market without eroding
their own financial interest. Given these
challenges and in light of recent interest
rate and earnings volatility, several
Banks have scaled down their purchases
of AMA and returned to their core
products. After peaking in 2003, when
the Banks purchased over $91.2 billion
in AMA, annual AMA purchases have
steadily declined to an annualized
average of about $6.7 billion during the
period between 2006 and 2009. Several
Banks either have stopped accepting
additional master commitments to
purchase AMA from their members or
no longer accept delivery. In 2007, 2008
and 2009, the principal pay-down and
maturities of AMA held for portfolio
were greater than purchases and
funding of new loans held for portfolio.?

3. Bank Housing Goals Statutory
Provisions

Section 10C(a) of the Bank Act, as
amended by HERA, requires the
Director of FHFA to “establish housing
goals with respect to the purchase of
mortgages, if any, by the [Banks],”
which “shall be consistent with the
goals established under sections 1331
through 1334 of the [Safety and
Soundness Act, as amended].” 12 U.S.C.
1430c(a). Section 10C(b) provides that,
in establishing the goals for the Banks,
“the Director shall consider the unique
mission and ownership structure of the
[Banks].” 12 U.S.C. 1430c(b). In
addition, section 10C(c) provides that,
“to facilitate an orderly transition,” the
Director shall establish interim target
goals for the purchase of mortgages by
the Banks for the calendar years 2009
and 2010. 12 U.S.C. 1430c(c). Section
10C(d) provides that the monitoring and
enforcement requirements of section
1336 of the Safety and Soundness Act
shall apply to the Banks in the same
manner and to the same extent as they
apply to the Enterprises. 12 U.S.C.
1430c¢(d). Section 10C(e) requires the
Director to annually report to Congress
on the performance of the Banks in
meeting the housing goals under section
10C. 12 U.S.C. 1430c(e).

Sections 1331 through 1333 of the
Safety and Soundness Act, as amended
by HERA, require the Director of FHFA
to establish new housing goals effective
for 2010 and beyond for the Enterprises.

3 See “Federal Home Loan Banks Combined
Financial Report for 2008” at 78-80, and “Federal
Home Loan Banks Combined Financial Report for
2009” at 55-56.
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The new Enterprise housing goals
include four goals for conventional
conforming single-family owner-
occupied housing, one multifamily
special affordable housing goal, and one
multifamily special affordable housing
subgoal. See 12 U.S.C. 4561, 4563(a)(2).
The single-family housing goals target
purchase money mortgages for low-
income families,* families that reside in
low-income areas,® and very low-
income families,® and refinancing
mortgages for low-income families. See
12 U.S.C. 4562. The multifamily special
affordable housing goal targets
multifamily housing affordable to low-
income families, and the multifamily
special affordable housing subgoal
targets multifamily housing affordable
to very low-income families. See 12
U.S.C. 4563. In a separate rulemaking in
the Federal Register, FHFA has issued
and sought comments on proposed new
housing goals for the Enterprises for
2010 and 2011 pursuant to the
requirements of sections 1331 through
1333 of the Safety and Soundness Act,
as amended. 75 FR 9034 (Feb. 26, 2010).

4. Banks’ and Enterprises’ Differences

Section 1201 of HERA, 12 U.S.C.
4513(f), requires the Director of FHFA to
consider the differences between the
Banks and the Enterprises with respect
to the Banks’ cooperative ownership
structure, mission of providing liquidity

4“Low-income” is defined as income not in
excess of 80 percent of area median income. See 12
U.S.C. 4502(14).

5“Families in low-income areas” is defined to
include families living in census tracts where the
median income does not exceed 80 percent of the
area median income and families with incomes not
in excess of the area median income that either live
in a minority census tract or in a designated disaster
area. See 12 U.S.C. 4502(28).

6“Very low-income” is defined as income not in
excess of 50 percent of area median income. See 12
U.S.C. 4502(24).

to members, affordable housing and
community development mission,
capital structure, and joint and several
liability, whenever promulgating
regulations that affect the Banks. The
Director may also consider any other
differences that are deemed appropriate.
In preparing the proposed rule, the
Director considered the differences
between the Banks and the Enterprises
as they relate to the above factors and
determined that the rule is appropriate.
As described below, FHFA is proposing
significant differences between the
Enterprise housing goals and the Bank
housing goals—including establishing a
volume threshold to avoid adverse
impact on small PFIs—that recognize
the significant differences between the
Banks’ businesses and purposes and
those of the Enterprises.

Each Bank is a cooperative owned by
financial institution members that act as
both owners and customers of the
cooperative. Members, as owners, are
entitled to receive shares of the
cooperative’s earnings and access to the
cooperative’s products and services,
including the AMA programs. A Bank is
authorized to serve only members of its
cooperative and, as discussed above, its
primary business is providing advances
to its members.

Fannie Mae and Freddie Mac have
been owned by investors through their
holdings of preferred or common stock
shares since 1968 and 1989,
respectively. An Enterprise’s primary
business is securitizing mortgages
originated by financial institutions, and
guaranteeing the timely payment of
principal and interest on the mortgage-
backed securities (MBS). The
Enterprises also purchase mortgages for
their mortgage portfolios. FHFA has
instructed the Enterprises to
significantly reduce the size of their

mortgage portfolios over time. The
Banks are restricted to purchasing loans
from their members, most of which are
regulated depositories. By contrast, the
Enterprises have access to a broad,
nationwide network of financial
institutions from which they purchase
mortgages. Also, unlike the Banks, for
which participation in the AMA is an
elective activity, the fundamental
statutory purpose of the Enterprises is to
bring stability in the secondary market
for residential mortgages by purchasing
and making commitments to purchase
residential mortgages. See 12 U.S.C.
1451 note; 12 U.S.C. 1716.

The Banks’ and Enterprises’ different
ownership structures and associated
statutory restrictions in the Bank Act
and the Federal National Mortgage
Association Charter Act and the Federal
Home Loan Mortgage Corporation Act
(together, the Charter Acts),
respectively, have a significant impact
on their respective mortgage purchase
activities. The Enterprises’ mortgage
purchase activities are substantially
greater than that of the Banks. In
calendar year 2009, the Banks’
combined number of single-family
mortgage purchases was slightly over
48,000, while Fannie Mae purchased
approximately 3.51 million single-
family mortgages and Freddie Mac
purchased approximately 2.42 million
single-family mortgages. The disparity
between the Banks’ and Enterprises’
mortgage purchase businesses was great
even during the peak years of the AMA
programs. In 2003, the Banks purchased
approximately 606,000 single-family
mortgages, which was only 4.3 percent
of the approximately 14.02 million
single-family mortgages purchased by
the Enterprises in that year (see Figure
1).
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Figure 1. The Banks’ and the Enterprises’
Mortgage Purchase Activity
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III. The Proposed Rule

The proposed rule would define
housing goals for the Banks in terms
similar to the single-family housing
goals for the Enterprises. Separate goals
would be established for AMA-
approved mortgages on owner-occupied
single-family housing. The goals for
purchase money mortgages would
separately measure performance on
purchase money mortgages for low-
income families, for families in low-
income areas, and for very low-income
families. The goal for refinancing
mortgages would measure performance
on refinancing mortgages for low-
income families.

IV. Applicability of Bank Housing
Goals to 2010 and Beyond

HERA requires FHFA to establish
2009 and 2010 interim target housing
goals for the Banks that facilitate an
orderly transition and are consistent
with those of the Enterprises. In order
to facilitate an orderly transition, FHFA
is proposing to establish housing goals
for 2010 and beyond. The Banks’
administrative and monitoring
challenges would be reduced by
enabling the Banks to establish policies
and procedures to meet the housing
goals requirements with the knowledge
that these requirements will not be
changed the following year. Further,
FHFA believes this approach would
facilitate a more orderly transition to
housing goals than the alternative,
which would entail establishing interim

target housing goals in the third quarter
of 2010 and establishing new housing
goals in the fourth quarter of 2010 or
first quarter of 2011. The Banks’ unique
ownership structure and mission is such
that FHFA needed to add criteria to the
Bank housing goals that are not
necessary for those of the Enterprises,
and FHFA required additional time to
develop these criteria. In addition,
establishing interim target housing goals
for 2009 and 2010 and then replacing
them with housing goals for 2011 that
differ significantly could create
administrative and monitoring
challenges for the Banks.

Pursuant to the requirements of
HERA, a Bank that fails to meet a
housing goal in 2010 and beyond would
be required to submit a housing plan if
FHFA determined that the housing goal
was feasible for that year and that a
housing plan was appropriate. See 12
U.S.C. 4566. FHFA appreciates that a
Bank’s capacity to meet the housing
goals is affected by when the housing
goals requirements are finalized and
that a Bank may have difficulty meeting
a housing goal for 2010. For this reason,
when determining the feasibility of the
2010 housing goals, FHFA will take into
consideration whether a Bank had the
capacity to adjust its AMA program in
an orderly manner to meet a housing
goal and whether a Bank had sufficient
opportunity to meet a housing goal.
Additionally, FHFA will study the
Banks’ performance in 2010 and the
operations of their AMA programs to

7000 8000 9,000

10,000

gain information on whether the
housing goals will require the Banks to
make significant changes to their MPF
or MPP programs.

V. Market-Based Housing Goals

The proposed rule would establish
market-based housing goals for the
Banks in a manner largely consistent
with the proposed market-based
housing goals for the Enterprises. The
proposed rule would measure the
Banks’ single-family housing goals
performance relative to the actual goals-
qualifying shares of the primary
mortgage market during the year in their
districts. FHFA believes that the
advantages of comparing the Bank’s
performance to actual market
performance outweigh the
disadvantages. A more detailed
discussion of the proposed market-
based approach and its legal
justification is included in the proposal
for the new Enterprise housing goals.
See 75 FR at 9035-9036 (Feb. 26, 2010).

A disadvantage of this approach is
that public information on the goals-
qualifying shares of the single-family
primary mortgage market is not
available until the release of Home
Mortgage Disclosure Act (HMDA) data
in late summer of the following year.
However, FHFA will conduct a monthly
survey of single-family mortgage
originations pursuant to section 1324(c)
of the Safety and Soundness Act, as
amended by HERA, and make data
collected under that survey available to
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the public. 12 U.S.C. 4544(c). Release of
that data is likely to provide detailed
information on home mortgage lending
activity more frequently and in a
timelier manner than does the public
release of the data collected under
HMDA. FHFA will use the survey data
to supplement HMDA data in its
monitoring of Bank housing goals
performance.

Proposed §1281.11 would establish
single-family housing goals that include
an assessment of a Bank’s performance
as compared to the actual share of the
market that fits the criteria for each goal.
FHFA is proposing to calculate the
actual goals-qualifying shares of the
district-level primary mortgage market
during a year using all mortgages
originated in the geographic boundaries
of each Bank district (meaning that the
properties securing the mortgages are
located in the district), including
mortgages originated both by members
and non-members. A Bank would meet
a housing goal if its annual performance
meets or exceeds the actual share of the
market in that district that fits the
criteria for a particular housing goal for
that year. A Bank would fail to meet a
goal if it falls short of the actual market
share for that goal in the year. All
mortgages purchased by a Bank that
meet the requirements of the proposed
regulation would count toward the
Bank’s goal performance, regardless of
where the mortgages are located; but the
market share against which the Bank’s
performance would be evaluated would
be the market share of mortgages located
in the district as described above. The
housing goals would not apply until an
individual Bank reached the dollar
volume threshold.

FHFA is proposing this approach after
considering several alternatives.
Because Banks can only purchase AMA-
approved mortgages from their
members, and because Banks are
permitted to, and often do, purchase
AMA-approved mortgages originated
outside of their districts, defining a
Bank’s mortgage market based on loans
originated within the district does not
completely reflect the market a Bank
serves. To address this, FHFA
considered defining the district-level
mortgage market as those mortgages
originated by each Bank’s members,
regardless of the location of the property
securing the mortgage. However, the
majority of members have never sold
mortgages to a Bank, and therefore, this
approach would not accurately reflect
the market served by a Bank.
Additionally, smaller members and
nonmetropolitan members are not
subject to the data reporting
requirements of HMDA, which could

have a significant impact on
determining the goals-qualifying share
in districts such as the Des Moines and
Topeka Bank districts with a large
number of such members.

FHFA also considered limiting the
market to those members that sold
AMA-approved mortgages to their
Banks in a given year. However, the
issues with measuring the market based
on all mortgages originated by a Bank’s
members that are discussed above
would also exist for this approach.
There could also be variations in the
goals-qualifying share resulting from
changes in member participation in the
AMA program. Such variations would
make it difficult for the Banks to
establish policies and procedures for
meeting the housing goals requirements.

FHFA also considered assigning
weights to each AMA-approved
mortgage purchased by a Bank to reflect
the variations in the share of goals-
qualifying mortgages in districts. This
approach would assign more weight to
a mortgage purchase in a district where
the goals-qualifying share of the market
was lower, so that the Banks in such
districts would not be disadvantaged.
FHFA concluded that such an approach
would be impractical, because FHFA
would not be able to produce the
weights until district-level shares of
goals-qualifying mortgages were known.
As a result, the Banks would not have
an opportunity to modify their mortgage
purchase activities in response to the
weighting values. Such a mortgage-
weighting approach could also lead a
Bank to increase its mortgage purchase
activities outside its district in a manner
that could adversely impact members
that operate only within its district. The
mortgage-weighting approach would
increase the complexity of calculating
housing goals performance, thus making
the process less transparent and
potentially more subjective.

FHFA also considered proposing the
inclusion of a benchmark level for each
housing goal to measure a Bank’s
performance. Specifically, a Bank would
meet a housing goal if its annual
performance met the benchmark level or
the actual share of the market that fits
the criteria for a particular housing goal
for that year. A Bank would fail to meet
a goal if it fell short of both the
benchmark level for that goal and the
actual market share for that goal in the
year. Benchmark levels for performance
could provide more certainty for the
Banks in establishing strategies for
meeting the housing goals.

If benchmark levels were adopted for
the Bank housing goals, FHFA would
set the benchmark levels equal to the
benchmark levels for the corresponding

Enterprise housing goals. FHFA has
proposed to establish benchmark levels
for the Enterprise housing goals based
on FHFA’s national market size
estimates. See 75 FR at 9037—-9051 (Feb.
26, 2010). FHFA also considered the
possibility of setting benchmark levels
based on district-level market size
estimates but concluded that the market
sizes could not be reliably estimated in
advance. Bank members with large
residential lending businesses often
originate mortgages outside the states
that comprise the district of the Bank of
which they are a member. For this
reason, the geographic market being
served by the Banks is not limited to
areas within their respective districts. In
addition, large Bank members have
affiliates that may be members of
different Banks, which makes it possible
for these affiliates to sell mortgages
originated in one Bank district to
another Bank. For these reasons, FHFA
is not proposing to set benchmarks for
the Banks.

FHFA seeks comment on whether it
would be appropriate to establish
benchmark levels as a means of
measuring the Banks’ housing goals
performance, in addition to measuring
performance based on a Bank’s actual
share of goal-qualifying mortgages
relative to its district-level market share,
and if so, whether it would be
appropriate to set benchmark levels for
the Bank housing goals equal to the
benchmark levels for the Enterprise
housing goals. See 75 FR at 9051 (Feb.
26, 2010).

VI. Volume Threshold

The proposed rule would establish a
dollar volume threshold of $2.5 billion
that a Bank must exceed before it is
subject to the housing goals. The
threshold is designed to take into
consideration the Banks’ unique
mission and ownership structure and
the current status of the AMA programs.
Several Banks that continue to
participate in the AMA do so
principally as a service to their
members. The large majority of
members participating in the AMA are
small asset size institutions. Since the
inception of the AMA programs,
approximately 88 percent of PFIs that
sold mortgages to the Banks had total
assets of under $1 billion. From January
1, 2009 to June 30, 2009, the percentage
was even higher at 93 percent. Faced
with risk management requirements,
monitoring for compliance, and
reporting of achievement on the housing
goals, a Bank with a small AMA
program might elect to discontinue
offering an AMA product to its
members. Discontinuance of an AMA
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program could adversely impact PFIs,
such as those in rural areas, that may
have limited or no access to the
secondary market because of the higher
per-mortgage sales cost associated with
delivering a relatively small number of
mortgages to purchasers, or the inability
of these PFIs to meet purchasers’
mortgage servicing requirements.

FHFA is proposing to establish a
volume threshold that would need to be
met before a Bank would be subject to
the proposed housing goals. The volume
threshold is intended to ensure that
Banks with significant AMA volume in
any year would be subject to the
housing goals, while Banks with a
relatively low annual volume of
purchases of AMA-approved mortgages,
1.e., $2.5 billion or less, can continue to
serve all PFIs without being subject to
the housing goals. FHFA believes it is
important that the housing goal mission
objective of expanding access to
mortgage finance to low-income families
and families in low-income areas be
balanced against the Banks’ need to
provide liquidity to small members and
the communities they serve.

To establish the proposed volume
threshold, FHFA used 2008 HMDA
mortgage origination data since these
data are the most reliable and accurate
mortgage data available to FHFA at this
time. Using these data, FHFA calculated
the total unpaid principal balance (UPB)
of conforming, first lien mortgages
secured by owner-occupied, single-
family residences (mortgages for home
improvement and Home Ownership
Equity Protection Act (HOEPA))
mortgages were excluded to be
consistent with the market estimate
approach for the Enterprise housing
goals), which equaled $986 billion
(approximately $1.0 trillion). FHFA is
proposing that the volume threshold
should be equal to approximately 0.25
percent of the market, i.e., $2.5 billion.
Assuming the average UPB of the
mortgages a Bank purchases equals
$200,000, a Bank would need to
purchase only 12,500 mortgages in a
given year to meet the volume
threshold.

The proposed volume threshold of
$2.5 billion would be reasonable in light
of the history of the AMA program.

FHFA considered the volume of
mortgages purchased by the Banks
during the period when the Banks had
their largest presence in the national
market, which was from 2002 to 2004.
During this period, seven Banks in 2002,
eight Banks in 2003 and four Banks in
2004 had annual volume of AMA-
approved mortgages greater than $2.5
billion and would have been subject to
the housing goals. A significant
percentage of Banks’ annual volume of
AMA-approved mortgages exceeded
$5.0 billion in 2002 and 2003: four
Banks in 2002 and seven Banks in 2003.
(See Table 1). Given this, FHFA
considered proposing to set the volume
threshold at $5.0 billion. The proposed
volume threshold of $2.5 billion would
be mid-way between the higher volume
threshold and housing goals that would
apply without regard to the volume of
mortgages purchased by the Bank.
FHFA requests comments on whether a
volume threshold should apply,
whether the proposed threshold of $2.5
billion is appropriate, and whether a
higher or lower threshold should apply.

Table 1
Banks' AMA Mortgages Purchased
Total Unpaid Principat Balance by Year
(Dollars in Milliony)

Bank 2000 2001 2002 200 2004 2008 2006 2007 2008 2009
Boston 2 [ EXNE $9.912 $4.091 XV a7y BE 630 328
New York $511 $131 $268 $539 $107 S50 Si84 SI% $138 $142
Pittsburgh S3M3 36,948 $10.95¢ $14.306 $3.769 $1.252 473 $131 $518 $s14
Atianta 257 $t48 $514 81,798 2 $1,014 $503 $914 $163 50
Cladusat % 3386 S188% $7,388 $3.846 St8 $1,166 $1.509 st £323
Tndinnapuliy 82 1 £5,535% $4.780 $1908 $3.22¢ £1.63% S468 LYY $t64
Chicago §76T $3.406 $3824 $16.91% $4,991 $L842 $1439 $1388 $2.684 $6
Des Moises $6.469 81 $4.997 17,818 $1.907 8469 36 837 SLOS SL5
Dullas e £2.00 st $1.938 S0 $332 s8 $17% Sine $0
Topeka i $200 $266 5408 $L088 8§32 sam $254 $764 shise
San Francisn s 0 $522 $8.407 8832 §72 8 s o $0
Seattle si1g $1,489 £8,00% 86881 PR} [ $0 (] ®» 80
Seuten $1447 $19.236 EIAAFL) 91248 $28.840 1430 $6280 $5.890 $7.66) $7.413

FHFA considered proposing a volume
threshold that would exclude mortgages
acquired from small members when
calculating a Bank’s annual volume of
AMA-approved mortgages for purposes
of the volume threshold. If small
members were excluded for purposes of
the volume threshold, FHFA would
establish criteria for determining which
members should be excluded, such as
excluding members with total assets of
less than $1.0 billion. An alternative
would be to exclude members that
originate a small number of mortgages,
or members that are not required to
submit HMDA data to their primary
regulator. FHF A requests comments on
whether any of these alternatives would
be appropriate, what criteria would be
appropriate for determining which

members should be excluded, and
whether affiliates should be considered
in applying such criteria.

In developing the proposed rule,
FHFA also considered other approaches
for establishing volume thresholds for
the Bank housing goals. FHFA
considered a district market share
approach that would apply housing
goals to a Bank if its purchases of AMA-
approved mortgages exceeded one
percent of all mortgages originated in its
district. The rationale behind the
district market share approach was that
a Bank would have a material impact on
the mortgage market serving its district
if it purchased at least one percent of
the mortgages originated in its district.

FHFA also considered a dollar and
volume loan approach, which was first

raised by FHFB in the May 2000
proposed rulemaking for the AMA
regulation. In that proposed rule, FHFB
decided to defer establishing housing
goals until “* * * such time as the
conventional residential mortgage
programs of the Banks, in the aggregate,
have achieved a size and scope
indicative of a mature program. * * *”
See 65 FR 25676, 25685 (May 3, 2000).
As an example of a “mature program,”
FHFB proposed annual aggregated
acquisition volume for the System of at
least 100,000 loans or $10 billion, which
FHFB considered to be of national
scope. FHFB also discussed a volume
threshold of 75,000 mortgages acquired,
so long as seven Banks accounted for at
least 10 percent of the AMA
acquisitions volume for a given year.



29954

Federal Register/Vol. 75, No. 103 /Friday, May 28, 2010/Proposed Rules

FHFA also considered the feasibility
of adopting a volume threshold based
on the percentage of AMA-approved
mortgages purchased to Bank assets. For
example, a Bank would be subject to
housing goals if its purchases of AMA-
approved mortgages exceeded 10
percent of the Bank’s assets. FHFA
considered such an approach because at
some level of annual mortgage
purchases, a Bank is no longer simply
providing a service to its members, but
is engaging in a profitable line of
business to augment its primary line of
business—advances to its members. At
such a point, it would appear to be
reasonable to also apply housing goals
to this line of business.

FHFA requests comments on the
volume threshold alternatives discussed
above and on any other alternatives that
might be used.

VII. Analysis of Proposed Rule

A. Definitions—Proposed § 1281.1

Proposed § 1281.1 would set forth
definitions applicable to the Bank
housing goals provisions. A number of
the definitions are the same as those
applicable to the Enterprises for their
proposed new housing goals, and other
definitions have been modified to reflect
their applicability under the AMA
programs. In order to maintain
consistency between the Enterprise
housing goals and the Bank housing
goals where feasible, FHFA will
consider public comments on the
definitions proposed in the Enterprise
housing goals and any resulting changes
to the Enterprise housing goals in
determining whether conforming
changes are needed in the Bank housing
goals. See 75 FR 9034 (Feb. 26, 2010).

Definition of “families in low-income
areas.” The definition of “families in
low-income areas” includes families
with incomes at or below 100 percent of
AMI who reside in “minority census
tracts,” which is defined by HERA to
mean a census tract that has a minority
population of at least 30 percent and a
median family income of less than 100
percent of AMI. 12 U.S.C. 4502(29).

In addition, the definition of “families
in low-income areas” includes families
with incomes at or below 100 percent of
AMI who reside in “designated disaster
areas.” Consistent with the proposed
definition for the new Enterprise
housing goals, the proposed rule would
define “designated disaster areas” as
areas at the census tract level and
include only census tracts in counties
approved for individual assistance
within the declared major disaster area
where the average real property damage
severity, as reported by the Federal

Emergency Management Agency
(FEMA), exceeds $1,000 per household
for that census tract.

Definition of “mortgage.” The
definition of “mortgage” would not
include personal property manufactured
housing loans, pending further review
of the appropriate treatment of such
loans under the Enterprise and Bank
housing goals.

Designated disaster areas. The
definition of “families in low-income
areas” includes families with incomes at
or below 100 percent of AMI who reside
in “designated disaster areas.” The
proposed rule would define “designated
disaster areas” as areas at the census
tract level and include only census
tracts in counties approved for
individual assistance within the
declared major disaster area where the
average real property damage severity,
as reported by FEMA, exceeds $1,000
per household for that census tract.

Disaster areas are declared when an
area is adversely affected by some
unforeseen event. However, not all
disasters impact housing to the same
degree, and the severity of the impact
varies within the declared area.
Presidential Major Disaster Declarations
are defined by FEMA at the county level
in the area affected by the major disaster
and can be declared to be eligible for
public assistance, individual assistance
or both. Public assistance is available to
local governments for the repair,
replacement or clean-up of public
infrastructure. Individual assistance is
broken down further into two
categories, housing needs and “other
than housing needs.”” Housing needs
include repair, replacement and
construction of homeowner residences.
The proposed rule would limit the
definition of “designated disaster areas”
to those counties eligible for individual
assistance, and it would establish a
minimum average real property damage
severity.

For purposes of complying with the
Community Reinvestment Act (CRA),
regulators have made the determination
that “[e]lxaminers will consider
institution activities related to disaster
recovery that revitalize or stabilize a
designated disaster area for 36 months
following the date of designation. Where
there is a demonstrable community
need to extend the period for
recognizing revitalization or
stabilization activities in a particular
disaster area to assist in long-term
recovery efforts, this time period may be

7Federally declared disaster areas are managed
by FEMA and can be tracked at FEMA’s Web site.
See http://www.fema.gov/news/disasters.fema.

extended.”® To accommodate the Banks’
business planning requirements, for
purposes of the low-income areas
housing goal, the proposed rule would
treat a designated disaster area as
effective beginning no later than January
1 of the year following the FEMA
designation and continuing through
December 31 of the third full calendar
year following the FEMA designation. If
data are available in a particular case to
support treatment as a designated
disaster area from an earlier date, FHFA
may provide for such treatment.

FHFA welcomes comments on the
proposed definitions in § 1281.1.

B. Housing Goals—Proposed §§ 1281.10
and 1281.11

General. Proposed § 1281.10 provides
an overview of the contents of this
subpart. Although the final rule
establishing the new housing goals for
the Banks will not be published for
effect until later in 2010, FHFA will
evaluate performance under the housing
goals established for 2010 on a calendar
year basis.

Volume Threshold. Proposed
§1281.11(a) would establish a volume
threshold that would trigger application
of the housing goals to a Bank.
Specifically, a Bank that in a calendar
year purchased AMA-approved
mortgages with a total UPB greater than
$2.5 billion would be subject to the
housing goals for that year.

Market-Based Housing Goals.
Proposed §1281.11(b) would provide
that compliance with a housing goal
would be measured by comparing a
Bank’s performance with the actual
share of the market in the Bank’s
district. Proposed § 1281.11(b) would
establish criteria for determining the
size of the market for each Bank district
based on HMDA data on mortgages
secured by property located in that Bank
district. The criteria for establishing the
size of the market reflect the types of
mortgages that would be counted for
purposes of the housing goals and that
would typically be eligible for purchase
by a Bank.

Bank Housing Goals. Proposed
§1281.11(c) through 1281.11(f) would
establish four single-family housing
goals applicable to any Bank that met
the volume threshold in a particular
year. Goals would be established for
purchase money mortgages for low-
income families, for families in low-
income areas, and for very low-income

8 The Department of the Treasury, the Federal
Reserve Board and the Federal Deposit Insurance
Corporation, Community Reinvestment Act;
Interagency Questions and Answers Regarding
Community Reinvestment; Notice, 74 FR 498, 509
(Jan. 6, 2009).
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families. A goal would also be
established for refinancing mortgages for
low-income families. Unlike the new
Enterprise housing goals, these Bank
housing goals would not include a
multifamily special affordable housing
goal or multifamily special affordable
housing subgoal, as the Banks have not
been approved to purchase multifamily
loans under the AMA programs. The
single-family housing goals would be
based on an evaluation of the Bank’s
performance relative to the market for
each housing goal in each year.

C. General Counting Requirements—
Proposed § 1281.12

Proposed § 1281.12 would set forth
general requirements for the counting of
Bank AMA-approved mortgage
purchases toward the achievement of
the housing goals. Performance under
the single-family housing goals would
be evaluated based on the percentage of
all AMA-approved mortgages on single-
family, owner-occupied properties
purchased by a Bank that meet a
particular goal.

Proposed § 1281.12(a) would provide
that performance under each of the
single-family housing goals shall be
measured using a fraction that is
converted into a percentage. Neither the
numerator nor the denominator shall
include Bank transactions or activities
that are not AMA-approved mortgage
purchases as defined by FHFA or that
are specifically excluded as ineligible
under § 1281.13(b). The numerator is
the number of AMA-approved mortgage
purchases of a Bank in a particular year
that finance owner-occupied single-
family properties that count toward
achievement of a particular housing
goal. The denominator is the total
number of AMA-approved mortgage
purchases of a Bank in a particular year
that finance owner-occupied, single-
family properties.

Proposed § 1281.12(b) would provide
that when a Bank lacks sufficient data
or information, e.g., income of
mortgagor, to determine whether the
purchase of a mortgage counts toward
achievement of a particular housing
goal, that mortgage purchase shall be
included in the denominator for that
housing goal, but may not be included
in the numerator. The proposed rule
would not allow the Banks to use
missing data estimation methodologies
as used by the Enterprises, in light of
the complexity of developing an
estimation methodology that would be
suitable for the Banks. FHFA invites
comment on whether a method for
estimating missing affordability data
would be feasible for the Bank housing
goals.

The provisions in proposed
§1281.12(c) through (f), which address
credit toward multiple goals,
application of median income, sampling
and newly available data, respectively,
are consistent with the provisions
proposed for the Enterprise 2010
housing goals.

The MPF program allows Banks to
purchase a percentage of a mortgage or
mortgage pool initially acquired by
another Bank under the program. For
purposes of receiving credit under one
of the housing goals, each mortgage will
be assigned to the Bank that initially
acquired the mortgage regardless of
whether an interest in the mortgage was
later sold to another Bank.

In September 2008, FHFA approved
the Chicago Bank’s request to establish
the MPF Xtra program, under which the
Bank would buy certain qualified,
conforming mortgages from eligible
members for immediate sale to Fannie
Mae. The MPF Xtra program is not an
AMA program authorized under 12 CFR
part 955.9 Under the MPF Xtra program,
the Bank serves essentially as a conduit
or intermediary with respect to the sale
of the mortgages to Fannie Mae. The
mortgages may be counted by Fannie
Mae toward compliance with its
housing goals. If the mortgages were
also to be considered for purposes of the
Bank housing goals, double-counting of
the mortgages could occur. For these
reasons, under the proposed rule,
mortgages purchased by a Bank
pursuant to the MPF Xtra program
would not be considered for purposes of
the Bank housing goals.

D. Special Counting Requirements—
Proposed §1281.13

Proposed § 1281.13 would set forth
special counting requirements for the
receipt of full, partial or no credit for a
transaction toward achievement of the
housing goals, a number of which are
discussed further below.

Proposed § 1281.13(b) would specify
the types of transactions that shall not
be counted for purposes of the housing
goals and shall not be included in the
numerator or the denominator in
calculating a Bank’s performance under

9In May 2007, FHFB also approved the Atlanta
Bank’s request to offer the Global Mortgage Alliance
Program (GMAP), under which the Bank would
facilitate the sale of certain qualified conforming
mortgage loans from eligible members to another of
its members—Global Mortgage Alliance, LLC,
which would then securitize those loans. To date,
no transactions have occurred under GMAP. The
GMAP is not an AMA program authorized under
part 955. Both the MPF Xtra and GMAP programs
were separately authorized under the Banks’
incidental authority contained in sections 11(a) and
11(e)(1) of the Bank Act. See 12 U.S.C. 1431(a),
1431(e)(1).

the housing goals. The intent of this
section is to specify the counting
treatment for transactions in which the
Banks are authorized to engage under
the approved AMA programs. The
counting rules do not purport to
authorize the purchase of any types of
mortgages, but are intended solely to
indicate whether such mortgages shall
receive full, partial or no credit toward
the housing goals. Accordingly,
transactions in which the Banks are not
authorized to engage under the
approved AMA programs are not
included in paragraph (b). The Bank
counting rules may differ from the
counting rules for the proposed new
Enterprise housing goals. For example,
the Banks are not authorized to
purchase private label securities (PLS)
under the AMA programs; therefore, it
is not necessary to state in the proposed
rule that Bank purchases of PLS shall
not be counted for purposes of the
housing goals. On the other hand, while
the Banks are authorized to purchase
non-conventional loans under the AMA
authority, HERA amended the Safety
and Soundness Act to prohibit such
loans from counting toward the
Enterprise housing goals and, thus,
purchases of such loans by the Banks
are specifically excluded from counting
in paragraph (b).

Proposed §1281.13(b) would make
clear that where a mortgage falls within
one of the categories excluded from
consideration under the housing goals,
the mortgage should be excluded even
if it otherwise would fall within one of
the special counting rules in proposed
§ 1281.13(c). For example, a non-
conventional mortgage that would be
excluded from consideration pursuant
to proposed § 1281.13(b)(1) could not be
counted even if it otherwise would be
counted as a seasoned mortgage under
proposed § 1281.13(c)(2).

Home Equity Conversion Mortgages.
Proposed §1281.13(b)(1) would exclude
the purchases of all non-conventional
single-family mortgages, including
Home Equity Conversion Mortgages
(HECMs), from counting towards the
Banks’ housing goals—that is, such
purchases would be excluded from both
the numerator and denominator in
calculating goal performance. This is
consistent with the counting treatment
for the proposed new Enterprise
housing goals, as HERA amended
section 1332(a) of the Safety and
Soundness Act to restrict the Enterprise
single-family housing goals to include
only conventional mortgages. See 12
U.S.C. 4562(a).

Mortgages financing secondary
residences. Proposed § 1281.13(b)(6)
would prohibit the counting of mortgage
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purchases to the extent they finance any
dwelling units that are secondary
residences. This is consistent with the
counting treatment for the proposed
new Enterprise housing goals, as HERA
amended section 1332(a) of the Safety
and Soundness Act to restrict the
Enterprise single-family housing goals
to include only purchases of owner-
occupied mortgages. See 12 U.S.C. 4562.

Subordinate liens. Proposed
§1281.13(b)(8) would exclude the
purchases of subordinate lien mortgages
(second mortgages) from counting
towards the Banks’ housing goals. This
exclusion is consistent with the
counting treatment for the proposed
new Enterprise housing goals, as HERA
amended section 1331 of the Safety and
Soundness Act to provide that the
single-family housing goals are limited
to purchase money or refinancing
mortgages. See 12 U.S.C. 4561. This
would exclude “piggy-back” liens that
may be acquired by a Bank along with
the corresponding first lien mortgage
and subordinate lien mortgages, such as
home equity loans, acquired separately
by a Bank where the Bank does not also
acquire the corresponding first lien
mortgage.

Previously counted mortgages.
Proposed § 1281.13(b)(9) would prohibit
the counting of mortgages toward
performance under the housing goals if
the mortgage has previously been
counted for purposes of the performance
of the Bank under the housing goals. In
order to limit excessively burdensome
recordkeeping that could result, the rule
would make clear that this limitation
only extends back for five years.
Although the Banks have not previously
been subject to housing goals, this
language is included for applicability in
future years.

Construction-to-permanent loans.
Proposed § 1281.13(b)(10) would
exclude purchases of mortgages secured
by properties that have not been
approved for occupancy from
consideration for purposes of the
housing goals.

Housing goals credit for certain
transactions. Proposed § 1281.13(c)
would specifically provide that certain
types of transactions be counted for
purposes of the housing goals, including
mortgages on cooperative housing and
condominium units, seasoned
mortgages, and refinancing mortgages.
Proposed § 1281.13(c) would not
include certain types of transactions
that are eligible for housing goals credit
under the Enterprise housing goals,
including credit enhancements for goal-
qualifying mortgages, entering into risk
sharing agreements with federal
agencies to finance qualifying

mortgages, and purchasing mortgage
revenue bonds backed by qualifying
mortgages. Such transactions would not
be eligible for Bank housing goals credit
because of the more limited scope of the
approved AMA programs. Proposed
§1281.13(c) would also make clear that
where a transaction falls under more
than one of the special counting rules in
§1281.13(c), all of the applicable
requirements must be satisfied in order
for the loan to be counted for purposes
of the housing goals.

HOEPA mortgages and mortgages
with unacceptable terms and
conditions. Proposed § 1281.13(d)
would provide that HOEPA mortgages
and mortgages with unacceptable terms
and conditions must be counted in the
denominator as mortgage purchases but
may not be counted in the numerator,
regardless of whether the mortgages
would otherwise qualify based on the
affordability and other counting criteria.
This proposed treatment is consistent
with past practice for the Enterprises
and with section 1332(i) of the Safety
and Soundness Act, as amended by
HERA, which provides that no credit
may be given for mortgages that FHFA
determines are “unacceptable or
contrary to good lending practices.” 12
U.S.C. 4562(i).

FHFA guidance. Proposed
§1281.13(e) would provide that FHFA
may provide guidance on the treatment
of any transactions under the housing
goals. Such guidance may be provided
in response to a request from a Bank, or
it may be provided at the initiation of
FHFA.

Private label securities. Because
FHFA is proposing to count only
mortgages purchased through AMA
programs in determining each Bank’s
housing goal performance, and the
Banks are not authorized to purchase
PLS through these programs, PLS would
not be counted in determining a Bank’s
housing goals performance.

Housing finance agency obligations.
FHFA also considered whether to apply
the housing goals to the Banks’ purchase
of state or local housing finance agency
obligations. However, because FHFA is
proposing to count only mortgages
purchased through AMA programs in
determining each Bank’s housing goal
performance, and the Banks are not
authorized to purchase state or local
housing finance agency obligations
through these programs, state or local
housing finance agency obl